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PUBLISHER'S NOTICE. 



When the Prospectus of this work issued, it was intended that the 
notes should be merely references to the decisions, since the Code 
took effect ; but on more mature consideration, it was concluded to 
extend the notes so as to embrace the substance of the decisions and 
copious illustrative references to the former practice ; by these means, 
while the practical utility of the work has been very materially en- 
hanced, its bulk has been so greatly increased as to render it necessary 
to advance the price to $3 00. J. S. V. 
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TO THE 



MEMBERS OF THE LEGAL PROFESSION. 
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Thb pabliaher of tiuB edition of the amended Code, is deairous of making 
it file baaia of a atandard book of practice, and would therefore anggeat to 
the membera of the Bar, both in the city and country, that they may materi- 
lUy aid him in hia efforta. Any oommnnicationa soggeative of improvementa, 
or remarka, notes of caaea, ^., &c., wonld be duly appreciated, and receive 
attention in the preparation of a aecond edition. 
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AN ACT 



TO AMEND THE CODE OF PROCEDURE, 



PASSED JULY 10, 1851. 



The People of the State of New-Yorkj represented in Senate and 
Auemblyt do enact as follows :-^ 

SECTtON 1. The following sections and subdivisions of 
sections of the Code of Procedure are hereby amended, so 
that the same shall respectively read as follows, namely : 
[Here follow Sections 11, 13, 14, 16, 24, 30, 31, 63 (subd. 3, 
9), 66, 67, 60, 61, 62, 64 (subd. 11), 68, 74, 99, 100, 101, 111, 
113, 114, 116, 122, 126, 130, 131, 132, 134, 136, 136, 138, 
139, 142 (subd. 2), 149, 162, 163, 166, 167, 168, 162, 172, 
173, 174, 179 (subd. 3), 188, 193, 231, 244, 246 (subd. 2, 3,), 
252, 266, 268, 269, 263, 264, 266, 268,^269, 272, 273, 278, 
281 (subd. 2), 282, 284, 287, 291, 292, 297, 298, 302, 306, 
307 (subd. 6), 317, 339, 348, 349, 353, 354, 366, 371, 384, 
385, 397, 399, 459,460, 470. These sections will be found in 
their appropriate places in the copy of the code which follows 
this act, and are therein distinguished by the word ** amended'* 
being preBxed to each.] 

^ 2, Section 13 of the code as amended by tU^ act, shall 
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take efiect on the first day of January next; and the Secre- 
tary of State, in publishing the laws of the present session, 
shall publish the code of procedure entire, as amended by 
this act, as an appendix in the volume of the said session laws, 
printing the sections in this act in italics. 

[NoTi. — ^Tho cade as amended applies to fatore prooeedinga in aotiona or aoita 
pendiDjf on the Slat of Jaly, 1851, aa fellowa : 

1. If there haye been uo pleading therein ; to the pieadioga and all aabaeqnent 
proceedinga. 

2. When there ia an iaane of law or of fact, or any other qoeation of fact, to be 
tried ; to the trial and all aubaeqneut proceedinsa. 

.3. After a judgment or order to the proceedinga to enforce, Tacate, modify or re- 
. Terae it, including the coata of an appeal. Code, t. 459.] 



TBS 



CODE OF PROCEDURE 



AS AMENDED BY THE PRECEDING ACT, 



WILL RKAD A8 VOLLOWS. 



[The fignres within brackett, placed after the namberof the seotion, is the Dom- 
bar of the correapondiDg aection in the code of 1848, bat the number thw placed i» 
BOt intended to indicate that the language of the aectiona it identical.] 



AN AC T 

To amend the act entitled **An act to simplify and abridge the 
practicey pleadings^ and proceedings of the courts of this 

State,** passed April 12, 1848. 

PaMed April 11, 1^9. 

The act entitled " An act to simplify and shnd^^ufer V 
practice, pleadings, and proceedings of the courts of thia 
State," passed April 12, 1848, is hereby amended so as to 
read as follows : 

AN AC T 

To simplify and abridge the practice, pleadings, and pro- 
ceedings of the courts of this State. 

Whereas, it is expedient, that the present forms of actions 
and pleadings in cases at common law should be abol- 
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isbed, and that the distinction between legal and equitable 
remedies should no longer continue,* and that a uniforiii 
course of proceeding, in all cases, should be established : 
Therefore, 

TThe People of the State of New-Torkf repreeenud in Senate and 
Assembly^ do enact a$ followe : 



General Definitions and Divisions. 

BiGTioN 1. Dintion of remedies. 

2. DefiDition of an acUon. 

3. Definition of a vpeeial proceedinf . 

4. Division of actions. 

5. Definition of a criminal action. 

6. Definition of a elTil action. 

7. CiTil and criminal remedies, not merged. 

8. Division of act. 

§ 1. [L] Remedies. — ^Remedies in the courts of justice are 
divided into, 

1. Actions. 

2. Special proceedings. 

^ 2. [2.] Action. — An action is an ordinary proceeding in a 
-cottit of justice, by which a party prosecutes another party 
for the enforcement or protection of a right, the redress or pre- 
vention of a wrong, or the punishment of a public ofience. 



The second section in the code of 1848, instead of the words in italic, had th 
words *< a regolar judicial proceeding," and per Baronlo J., " the word regular can- 
not be fairly applied to statutory proceeding unknown to the ** common law'* — Truver 
T. Traver, 3 Pr. R. 351, 353. But per Gridley, J. ** An action given by statute may 
be just as regular as an action of common law origin." JIfyert v. Ragbaek^ 3 
Code Rep. 13 — 4 Pr. R. 83, 85. Myers t. Borland t6., and per Baronlo J., " I cer- 
tainly had no doubt whether a wit for partition of lands was < a regular judicial 
proceeding,' I did intend to say that, proceedings by petition for partition were not 
merged in the legal actions of the code." Row t. Row^A Pr. R. 133. 

* " The words ' in all caoeo* in the last clause, CTidently refer to the preceding 
context, and are limited to common law actions and suits in equity. This is also ap- 
parent, from the fact that, the code expressly excepts all special proceedings and nu- 
merous other statutory remedies, which partake of the nature of actions. The pre- 
amble, therefore, contemplates merely the abolition of the existing forms of proceed- 
ings in actiono at common lav), and in ouito in equity t and the adoption of one new 
uniform courM of proceeding for both, per Barculo J., in Trover v. 2Vaoer, 3 Pr. 
R. 351, 35*2— and by the court in Linden t. Fritx, 3 Code Rep. 164, 5 Pr. R. 188." 
It (the code) has abolished the distinction between legal and equitable remedies, 
but it has not changed the inherent difference between legal and equitable relief-^ 
•Mod see section 69 of this code and note thereto. 
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A ereditAr*8 mitis nndoobtedly an aotion within this definition. Qvich t. KeeleTj. 
S Suidf. S. C. R. SSI—but io Dunham t. NiehoUon^ 2 Sandf. S. C. R.. 636, this 
diclom was qualified and it is there said, '* Though it (a creditor's suit) aesumes the 
form of an action, it is really a proceeding to oarry out an existing judgment." The 
proceeding to obtain a discovery of books, &o-, is not an action, per Sill, J., in 
F^lUtt V. Wetd, 3 Pr. R. 303, 304, 1 Code Rep. 65. 

A proceeding for partition of land is clearly an action, per Harris, J., in BaekuM 
T.Sftl2iee22, 3 Pr. R. 318, 1 Code Rep. 70, and per Gridley, J., in Myers y. Ras- 
hack, 2 Code Rep. 13, 4 Pr. R. 83. Myer$ v. Borland, ib. But, per Barcolo, J. 
the proceedings iu question have never been deemed, treated, or called a legal action, 
the Revisers in their notes aay, they resemble more ** a bill in equity than an action 
at law,'' which clearly implies that they are neither. Trater v. Travtry 3 Pr, 
R.351, 353. 

§ 3. [3.] Special proceeding. — Every other remedy is a 
special proceeding. 

The proceeding supplementary to an execution is a special proceeding, per Wil* 
Uud, J., in Davis v. Turner, 4 Pr. R.190, 192 — and the proceeding to assess da ma- 
ges on the laying out of plank roads under chapter 210 of the laws of 1847, is 
moat undoubtedly what under the code is denominated a *' special proceeding,'* per 
Maaon, J., in rse Port Plain and Cooperstown plank road co» Ex parte Ransom^ 
3 Code Rep. 148. 

% 4. [4.] Division of actions. — Actions are of two kinds : 

1- Civil; 

2. Criminal. 

^ 5. [5.] Criminal action. — A criminal action is prose- 
cuted by the people of the State, as a party, against a person 

charged with a public offence, for the punishment thereof. 

Of courw, this section does not mean that a criminal action is prosecuted against 
a person for the punishment of the offence, but it certainly says so. Stoughton** 
Review, p, 8. 

^ 6. [6.] Civil action. — ^Every other is a civil action. 

§ 7. [7.] Remedies not merged. — Where the violation of a 
right admits of both a civil and criminal remedy, the right to 
prosecute the one is not merged in the other. 

Taken substantially from 2 R. S. 390-2. 

§ 8. [8.] Division of act. — This act is divided into two 
parts: 

The first relates to the courts of justice and their jurisdic- 
tion: 

The second relates to civil actions commenced in the courts 
of this State, after the 1st day of July, 1848, except when 
otherwise provided therein, and is distributed into fifteen titles. 
The first four relate to actions in all the courts of the State, 
and the others, to actions in the supreme court, in the county 
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courts, in the superior court of the city of New York, in the 
court of common pleas for the city and county of New- York, 
in the mayors' courts of cities, and in the recorders* courts of 
cities, and to appeals to the court of appeals, to the supreme 
court, to the county courts, and to the superior court of the 
city of New-York. 

This seetioii limits the provisioni of the code to prooeedingi in toiti commeoeed, 

lifter the code took effect. Merritt t. Wing, 4 Pr. R. 14. Clark t. Crandmll, 4 

Pr. R. V27, 2 Code Rep. 70. Tasicott t. King^ 4 Pr. R. 173. Thompwon t. Blan- 

chard, 4 Pr. R. 260. Doty t. Brown, 4 Pr. R. 429. The superior court however, 

prooeedin; oa the prinoipte, that aa appeal is in some respects a new action, hare 

held, contrary to the decisions in the supreme court, that in a suit oomroeaced be* 

fore the code took effect, in which an appeal is brought after the code took effect, 

this section extends the provisions of the code to the proceedings and costs on such 

appeal. Kanouse ▼. JIf irtin, 2Sandf . S. C. R. 739, 741, 3 Code Rep. 203. In 

Over8etr$ of Clay ton t. BeedUA Barb. S. C. R. 11, Allen, J., following the dicta of 

Jewett and Cowen, JJ., in MeDonald r. New York City SaoingM' Bank,% How, 

Pr. R. 35, and Mooro t. OooZcy, 3 Hill, 412, held, that a writ .of error was not a 

joit or action. 
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PART I. 



OF THE COURTS OF JUSTICE AND THEIR JURISDICTION. ; 

TTTLE I. Or the Courts in general. 

XL Of the Court or Appeals. | 

III. Or the Supreme Court ; Circuit Courts ; and Courts or Otkr 

AND Terminer. 

IV. Or THE Countt Courts. 

V. Or THE Superior Coukt, and Court of Common Pleas in the Crrr 

of New York, and the Mayors* and Recorders* Courts in 
other cities. 

VI. Of the Courts of Justices of the Peace. 
VII. Of Justices' and other Inferior Courts in ciitibs. 



TITLE. I. 

Of the Courts in general. 

Section 9. The soTera] courts. 
10. llioir jarisdicUon. 

% 9. [9.] The several cowrt*.— The following are the courts 
of justice of this State : 

1. The court for trial of impeachments. 

2. The court of appeals. 

3. The supreme court. 

4. The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of sessions. 

8. The courts of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New-York. 

12. The court of common pleas for the city and county of 

New-York. 

13. The mayors' courts of cities. 

14. The recorders' courts of cities. 
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16. The marine court of the city of New-York. 

16. The justices* courts in the city of New- York. 

17. The justices* courts of cities. 

18. The police courts. 

§ 10. [10.] Their jurisdiction generally. — These courts 

shall continue to exercise the jurisdiction now vested in the do 
respectively, except as otherwise prescribed by this act. 

TITLE IL 

The Court of Appeals.* 

SiOTioN n. Its jariadiction. 

12. Power of court 

13. TeriiM. Preference of canaea. 

14. Judgment, how giyen; 

15. SheriflBi to proTide rooms, 4tc. 

16. Conrt may be adjoaraed. 

^11. [11.] (Amended.) — Jurisdiction. — The court of ap- 
peals shall have exclusive jurisdiction to review, upon appeal » 
every actual determination hefeafter made at a general term 
by the supreme court, or by the superior court of the city of 
New- York, or court of common pleas of the city and county of 
New- York, in the following cases, and no other : 

1. Iq a judgment in an action commenced therein, or 
brought there from another court ; and upon the appeal from 
such judgment, to review any intermediate order involving 
the merits and necessarily affecting the judgment : 

2. In an order affecting a substantial right, made in such 
action, when such order in effect determines the action and prevents 
a Judgment, from which an appeal might be iaJcen. 

3. In a final order affecting a substantial right, made in a 
special proceeding, or upon a summary application in an action, 
after judgment: 

4. In an order granting a neto trial, but such an appeal 
shall not be allowed in an action originalUy commenced in 
a court of a justice of the peace, or in the marine court of 
the city of New-York,, or in an assistant justice's court of 

• See Rnlee in Appendix and lawaof 1847, pp. 363, 306,313,313, 320, 333,435, 
436, 555, 638. 
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that city,* or in a justice's court of any of the cities of this 
State. 

The amendroent is the addition of the parts printed in italic, and the omiraion 
where the asterisk is placed, of the words " or the municipal court of the city of 
Brooklyn." 

In addition to the jurisdiction conferred by this section, this court has jurisdiction 
of all cases pending in the late court for the correction of errors on the first Monday 
of July 1847, and on that day transferred to this court by the constitution, and now 
remaining undetermined. (Laws of 1847, p. 322, s. 12.) See Section 460 of this 
oode, and note. 

By this section, the court has authority to reyiew, only actual determinations of 
the inferior court, that is, questions upon which the inferior court has actually pas- 
ted, per Allen, J., Raynor v. Clnrk^ 3 Code Rep. 230, 231, 7 Barb. S. C. R. 581, 
and only determinations *< hereafter made,** which means after the code took effect, 
per fironson, J., in Rice t. Floyd, # Code Rep. 112, 3 Pr. R 366, 368. 

The words in this section, *^ brought there from another court," have been held 
to include suits pending in the late court of chancery, on the first Monday of July, 
1847, and traneferred to the supreme court, by force of the constitution, (Art. 
»▼. a 5.) where the decree was made after the code took effect, and that suits tran9' 
f erred might well be considered as suits brought. Farmer^ $ Loan 4* TruMt Co, t. 
CamU, 4 Pr. R. 211, 212, 2 Code R. 138. 2 Corns. 566. 

The right to review on appeal to the court of appeals a final order, judgment, 
or decree, made prior to July, 1848, as also the time and manner of prosecuting the 
appeal, depend on the old law. Mayor of Neto York v. Schermerhom. 1 Code 
Rep. 100. 3 Pr. R. 334. 1 Corns. 423. 

But when such order, &c, is made after 1st of July, 1848, whether the suit was 
commenced before or after that day, the right to appeal, &o., depends upon the 
code. Ibid—i' Stlden v. Femt/ya, 1 Code Rep. 110. 3 Fr. R. 338. 1 
Corns. 534. 

This section repeals sections 5 and 10 of the Judiciary act, (Laws of 1847, p. 
639,) giving an appeal from the decisions of the supreme court, granting or refusing 
a new trial on a bill of exceptions. Tilley v. Phillipe^ 3 Pr. R. 364. 1 Code Rep. 
111. 1 Coms. 610, and see also, Grover v. Coon, 3 Pr. R. 341. 1 Code Rep. 96. 
Selden v. Vermilya, 3 Pr. R. 342. 1 Code Rep. 110. Anon. 1 Code Rep. 101 ;. 
but where an sppeal from the decision of the supreme court, granting a new trial 
on a bill of exceptions, was taken under the judiciary act before the Code went into 
effect, the court had authority to decide such appeal after the code took effect* 
Butler V. Miller 3 Pr. R. 339. 1 Code Rep. 110. 

It has been decided that no appeal will lie to the court of appeals in the follow- 
ing cases : 

Where there was a verdict and judgment without any exceptions or proceedings 
intermediate the verdict, and filing the judgment record ; and an appeal was brought 
upon the judgment. The suit was commenced prior to 1st July, 1848, but the 
verdict and judgment were obtained after that time. Lake v. Gibson, 3 Pr. R. 420» 
Upon a mere question of costs. Sherman v. Daggett, 3 Pr. R. 426. 
From a decision on a motion to set aside a judgment or decree, either for irregu- 
larity or as matter of favor. Sherman y. Felt. 3 Pr. R. 425. 

To review a judgment upon a report of referees, upon a eaee containing merely" 
the evidence before the referees, and the same used before the supreme oourt.^ 
Sturgeea v. Merry, 3 Pr. R. 418. 

From the decision of the supreme court on a case ; there must be a bill of ezcep-- 
tions or special verdict So held, where there was a trial in an action of ejectmenti 
aod a verdict taken subject to the opinion of the supreme court upon a esse to b» 
made — which was made, and the general term gave judgment for the defendant on 
the case — ^which order was appealed to this court Wright v. Douglae, 3 Pr. R. 418. 
From a judgment except upon a bill of exceptions or special verdict, presenting 
questions of law. So held, where there was a trial before a justice, without a jury, 
and a eaee made, upon which the general term denied a new trial, which was 
incorporated in the record, and appealed to this court IMngeton v. Radcl\f, 3 
tt, K. 417. 
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From an order of the snpreme oonrt at a general term denying a rehearing of; 
order made at a special term, where the order made at special term is such as woul<i 
not be reviewed by this court on appeal if confirmed by the general term. Marvitt 
T. Seymour, 1 Code Rep. 11 1,3 Pr. R. 340. 1 Corns. 535. 

Thus, where a motion was made at a special term for an order to compel one oF 
the complainants to appear and submit to an examination before a master to whom 
the cause had been referred, and was denied ; and an appeal then taken to the general 
term, where a rehearing was denied, held, not an appealable case to this court, 
even if the general term had confirmed the order. lb. 

From an order on a rehearing at a general term of the supreme court vacating 
an order of reference to ascertain the amount of damages occasioned by a temporary 
injunction. Aoon, 4 Pr. R. 80. 

From an order setting aside a decree of divorce taken as confessed and allowin|^ 
alimony. Carpenter v. Carpenter ,2 Code Hep. 83. 4 Pr. R. 139. 

From a decision on a motion to dissolve a temporary injunction. Vandewater ▼. 
Ktleey, 2 Code Rep. 3. 3 Pr. R. 338. S^den v. Vermili/a, 1 Code Rep. 110. 
3 Pr. R. 338. 1 Coms. 534 

From the verdict of a jury upon a question of fact, upon the trial of which there 
is a question as to the credibility of a witQess by which it is sought to be proved. 
Rice V. Floyd, 4 Pr. R. 27. 1 Corns. 608. 1 Code Rep. 112. 

From an order made upon a bill of exceptions, under the act of December, 1847, 
where the order was made after the 1st of July, 1848 ; although the suit may have 
iieen commenced prior to that time. Tilley vs. Phillips, 1 Code Rep. 111. 3 Pr. 
R.364. iComs. 610. 

From a final judgment order or decree made in a cause before 1st of July, 1S48, 
except by writ of error under the old law. Rice v. Floyd, 1 Code Rep. 112. 4 Pr. 
R. 27. 1 Coms 608. 

From an order setting aside an answer as frivolous, and that the plaintiff have • 
judgment as for want of an answer, and a further order that the defendant submit 
to an examination on oath concerning his property, and the judgment to be given on 
the complaint It is not the final judgment in the action. Dunham v, Niekol9on, 

2 Code Rep. 70, 4 Pr. R. 140. 

From an order at special term without first being reheard at general term. 
Ctracie v. Pier eon, 3 Pr. R. 218. 1 Coms. 228. Mayor of New-York v. Scker^ 
merhorn, 1 Code Rep. 109. 3 Pr. R.334. 1 Coms. 423. 

On reversal by supreme court of judgment of common pleas on bill of excep- 
tions contained in the record as an appeal under act of Dec. 1847. Fargo v. Brown 

3 Pr. R. 294. 1 Coms. 429. 

From an order of the Chancellor deciding a motion to open the biddings at a 
master's sale. Hazleton v. Wakeman, 3 Pr. R. 457. 

From an order of the supreme court at general term reversing a judgment 
•obtained at the circuit and ordering a new triiU. Duane v. Northern R, R. Co,, 
:3 Code Rep. 72. 4 Pr. R. 364. 3 Corns. 545. 

From an order awarding or refusing an issue to be tried at lawt and the granting 
or refusing a new trial. Laneing v. Kueeell, 4 Pr. R. 213. 

Are such orders subject to review when the final order on the merits is considered. 

lb. 

From a decree which directs a reference for the purpose of taking an account 
between the parties, and for other purposes, and reserves further directions until the 
coming in and confirmation of the report, and then, " that such further order and 
decree may be made thereon as shall be just," is not a final decree. Cruger v. 
Douglas, 2 Code Rep. 119. 4 Pr. R. 215. Harne v. Clark^ 2 Code, Rep. 47. 4 Pr. 
R. 18. 

From an order made at the general term of the supreme oonrt, comfirming an 
'Older vacating a master's or receiver's sale. It was a matter in the discretion of the 
«ourt Wakeman v. Price, 3 Code Rep. 186. 2 Coms. 334. 

From an order made at the general term of the supreme court confirming an order 
which denied a motion to set aside a judgment entered on a warrant of attorney, 
before the code went into effect Dunlop v. Edwarde^ 3 Code Rep. 197. 3 Corns. 
341. 

From a dacisioa at the circuit on a case. So held where a case was inserted in 
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the jodgmeiit record, and was thoe called a bill of exceptions, but had not in fact 
beeo turned into a bill of ezceptious. King v. Dennis, 3 Pr. R. 419. 

from an order of the supreme court at f^eneral term denying a motion for a 
tAaj of proceedings on a judgment, and for liberty to move to set aside a report of a 
referee without an appeal, or for an order extending the time to appeal. J^aot t. 
Tkomas, 5 Pr. R. 35!/. 

In an action originally commenced in a court of a justice of the peace, a writ of 
•error from the judgment in such action was pending in the supreme court on the 
let day of July, ]b48. On the 20tb of July, 1848, the supreme court after argu- 
ment, affirmed the judgment. An appeal from such judgment of affirmance was 
afterwards tbken to the court of appeals, and on motion to dismiss such appeal, 
the court, Bronson, Chief Justice, said, — ^The writ of error was pending in the 
supreme court on July I, 1848, and was, we think, a suit within the meaning of the 
statute. The judgment of affirmance was subsequent to the first of July, 1848, and 
as the action was originally commenced iu a court of a justice of peace, there was 
no right of appeal. Grover v. Coon, 3 Pr. R. 341. 1 Code Rep. 96. 1 Corns. 536. 

We see no force iu the objection that the statute is uncoustitulional. Jb. See note 
to section 303 of this code. 

It has been held, however, that where the supreme court on appeal reyerMS 
the judgment or decree of a subordinate court, an appeal would He, although further 
proceedings were directed to he had in the court where Che suit or proceeding 
originated ; and, therefore, where a surrogate dismissed a proceeding instituted before 
hioi to bring executors to account, and the supreme court, on appeal, reversed his 
decree with costs, and directed him to proceed with the account, held, that an 
Appeal would lie to the court of appeals. Mes$erve v. Sutton^ 3 Code Rep. 198. 3 
Corns. 546. 

And that an appeal would lie from a decree at general term of the supreme 
court reserving no questions* «ad nothing to be done but to compute the amouut due, 
After the referee's report of the amount due had been confirmed. Swarthout v. 
CurlU, 3 Code Rep. 315. 5 Pr. R. 198. 

§ 12. [12.] Power of court. — The court of appeals may 
reverse, affirm, or modify the judgment or order appealed from, 
in whole or in part, and as to any or all of the parties ; and 
its judgment shall be remitted to the court below, to be en- 
forced according to law. 

In the report of MeFarlan v. Watson, 4 Pr. R. 128, 2 Code Rep. 69, it is said to 
have been decided by the court of appeals, that a remittitur sending the proceed- 
ings to the court below, was not authorized on the dismissal of an appeal, and that 
a remittitur was to be made only in oases where the court gave judgment (of affirm- 
ance or reversal or any modification of the judgment or decree of the court below, 
as the case may be) upon the merits. That case was, however, afterwards alluded 
to as being incorrectly reported in that respect, (4 Pr. R. 184, and po$t,) on an ap- 
peal taken to the court of appeals in September, 1848, the appellant not having 
served a case in compliance with the 7th rule of that court, which took effisct on 
the 1st of July, 1849, the respondent, on August 14, 1849, entered an order dis- 
miising the appeal, with costs. The cause was remitted to the court below. On 
motion to set aside such order, the court on denying the motion, held, that the 7th 
rule applied to appeals pending prior to the adoption of that rule, and said : 

After a return has been filed, any order made which finally disposes of the ap- 
peal, whether upon the merits or not, it is proper to remit the proceedings to the 
court below. It is a mistake to suppose the court held otherwise iu MeFarlan v. 
Watson. 

Alter a cause has been regularly remitted to the court below, this court has no 
jurisdiction to grant relief. The only remedy is a new appeal. 

Where too much costs are charged in such a case, the remedy is by motion te 
the court below. Dresoer v. Brooks, 2 Code Rep. 130, 4 Pr. R. 307. 
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Where an appeal was on the calendar and ditmiaied for a defect in the under- 
taking, it waa held the proceedings might be remitted, end the court said, we were 
entirely misundentood in McFarlan v. Watson. Langley y, Warner, 2 Code 
Bep. 97. 

A reraittitar cannot be made on the dismissal of an appeal under mle 2, of the 
court of appeals, for the renson that no return has been filed, for if no return be 
filed there is nothing to remtt. 4 Pr. R 211. Note — Ste Rules in the court of 
appeals in the appendix to this Totome. In Doty v. Brown, 4 Pr. R. 429, 2 Code 
Rep. 3, where the plaint ff appealed to the court of appeals, but the bill of exoep* 
tions was alone retorued to the court of appeals, without the judgment record, and 
on the motion of the defendant, the appeal was dismissed for that oanse. It was 
objected in the court below, (the supreme court,) that this section did not authorize 
a remittitur in such a case, but the court, (Mason, J.) said, the determination of this 
question depends on the construction of this (12th) section, and the court of appeals 
have held in two cases, that a remittitur is authorized, and hence adjudged the 
very question in the case nnder consideration^ and which it ill becomes this court 
to review. 

After remittitur filed in the court below, the court of appeals has no further 
jurisdiction of the cause, and a motion in such a case for an amendment of the judg- 
ment, should be made in the court below. Eraser v. Western, 3 Pr. R. 235. Mar- 
tin V. Wilson, I Coms. 240, but the court does not lose jurisdiction until the remitti- 
tur is actually filed, as until that be done, the court can order the remittitur to be 
sent back so as to restore jurisdiction. Burekle v. Luce, 3 Pr. R. 236. See also. 
Dresser v. Brooks, 2 Code Rep. 130, 4 Pr. R. 207. 

After an action has been remitted to tb« court below, and the remittitur filed, 
the court below will not, and caunot, entertaia « motion to remit the remittitur to 
the appellate court, in order that a motion may th«re be made to amend alleged er- 
rors of that court. Selden v. Vermilya, 9 Leg. Obs. B3. 

For the form of the remittitur and manner of proceedlqg, where a decree or or- 
der IS affirmed, or reversed by default, see. Rules 16 and 17 of court of appeals 
roles, in appendix. 

^13. [13.] (Amended.) — Terms. — There shall be four terms 
of the court of appeals in each year, to be held at the capitol in 
the city of Albany , on the 6rst Tuesdayof January, the fourth 
Tuesday of March, the third Tuesday of June, and the third 
Tuesday of September, and continued for as long a period as 
the public interests may require. 

Preference of Causes. — Additional terms shall be appointed 
and held at the same place by the court when the public in- 
terest requires it. The court may, by general rules, provide 
what causes shall have a preference on the calendar. 

The section for which this is substituted, was as follows: 

*< There shall be at least five terms of the court of appeals in each year, to be 
held at such time and place as the court may appoiut, and ooutinued for as long a 
period as the public ioterests may require ; additional terms shall be appointed and 
held by the court when the public interest requires it. The court may, by general 
rules, provide what causes shall have a preference on the calendar.'* 

By the 13th rule, criminal causes are to have a preference, and may be Aoved 
on behalf of the people out of their order on the calendar. See court of appeals 
rules in appendix. 

This section goes into efifect 1 Jan'y* 1852. 

^ 14. [14.] (Amended.) — Judgment. — The concurrence of 
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five judges is necessary to pronounce a judgment. If five do 
not concur, the case must be re-beard. 

But no more tban two re-bearings shall be had, and if, on 
the second re-hearing, five judges do not concur, the judgment 
shall be affirmed. 

The section, before amendment, read ae followi : 

** The concurrence of five judges shall be necesury to pronounce a judgment. 
If five do not concur, the judgment or order appealed fit>m shall be affirmed, unless 
the coort order a re •hearing." 

There was a doubt entertained whether this section, as it stood prior to amend- 
ment, was constitutional ; but in Maaon y. Jones (3 Corns. 375, 3 Code Rep. 164,) the 
coort of appeals said, we " see no groond for saying the I4th section [of the code 
of 1849], is unconstitutional. It does no more than restore the common law as it 
had been preyiously understood and acted on in this State." By the former practice, 
upon an equal diyision of the court, the judgment below was affirmed ; but it is well 
settled that such an affirmance merely determined the particular case, and left the 
4|oealions involved in it open for consideration in any future case in which they might 
arise. Bridge v. Johnton^ 5 Wend. 342. People v. Mayor ^e, of New York City, 
25 Wend. 2^ In the case lastly cited, it was also decided that in cases where the 
court are equally divided, a re-hearing cannot, in the absence of a statutory authorityt 
be allowed ; and the same was held in the supreme court of the United States. See 
Marlin v. Hanter'*a Lessee, 1 Wheat 355. 

Where judgment is pronounced in open court, holden by eight judges, without 
any dissent at the time, neither party can go behind such public act, and attack the 
judgment on the ground of what may have taken place amoog the judges in their 
private consultations. Maeon v. Jones, 3 Corns. 375, 3 Code Rep. 164. See further, 
OmhUy v. Aefinwall, 3 Coms 547. 

^ 16. Sheriff to provide rooms. — If at a term of the 
court of appeals, proper and convenient rooms, both for the 
consultation of the judges and the holding of the court, with 
furniture, attendants, fuel, lights and stationery, suitable and 
sufficient for the transaction of its business, be not provided 
for it, in the place where by law the court may be held, the 
court may order the sheriff of the county to make 3uch pro- 
vision, and the expense incurred by him in carrying the order 
into effect, shall be a county charge. 

§ 16. (Amended.) — Court where held. — The court of ap- 
peals may be held in other buildings than those designated 
by law as places for holding courts, and at a different place 
in the same city* from that at which it is appointed to be held. * * 
Adjournment. — Any one or more of the judges may adjourn 
the court, with the like effect as if all were present. 

The amendment to this section is the omission at the point where an asterisk is 
placed, of the words *^ or town** and where two asterisks are placed, the words " and 
nay in its discretion adjourn any term from the city or town where it is appointed to 
6s held, to any ether city or town," are omitted. And see, as to the terms of this 
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edart, lawi of 1849, p. 484, e. 333, m. 2, 3, and by Uwi of 1850, p. 45, chap. 41 , it i» 
onaeted : Whenever any judge of the ooart of appeala, being a jostioe of the ■apreme 
eonrt, shall be absent from the coart, or there shall be a reason to believe that h» 
will not attend, the governor shall designate some jastiee of the supreme ooort 
from the class of justices having the shortest time to serve, to supply the place of suclk 
absent judge ; and such justice shall attend and be a judge of the court of appeals^ 
until such absent judge, or some one duly qualified to take his place, shall attend the 
court The last clause of section two, title one, chapter three, of the third part of the- 
Revised Statutes (prohibiting judges from sttting or acting in certain cases), shall 
not apply to any judge of the court of appeals. 



TITLE III. 

Of the Supreme Court^^ Circuit Courtis and CourU of Oyer and 

Terminer. 

SsoTioM ] 7. Existing statutory provisions, as to terms, &c., repealed. 

18. General terms. 

19. Judgment, how giyen. 

20. Special terms, dus. 

21. Circuit and oyer and terminer together, 

22. Times and places of holding courts. 

23. Extraordinary terms, &e. 

24. Courts, where held. 

25. Publication of appointment. 

26. Inability of jn.dge. 

27. Business out of court. 

28. Rooms, &c.| how furnished. 

^ 17. [15.] Existing statutory provisions as to terms^ ifc.t re* 
pealed, — All statutes, now in force, providing for the designa-* 

* The Supreme Court. — When the code became a law, the supreme court lost 
none of its chancery jurisdiction. It is true, the distinction between suits in equitv 
and actions at law was abolished, but the suit in equity survived in the *' civil action/' 
per Gridley J., in Myere v. Ratback^ 2 Code Rep 13, 4 Pr. R. 83. Myer$y, Borland, ib» 
See Supreme Court Rules in appeudix. The jurisdiction of the supreme court and 
its justices is defined by the Constitution, Art. 6, Sec. 3-6 ; 2 R. S. 259, s. 1 ; ib. 234,. 
s. 60 ; Laws of 1847, p. 323, s. 16 ; Laws of 1848, p. 282, cap. 170 ; Laws of 1849r 
p. 27, cap. 30 ; ib., p. 117, cap. 82 ; ib., p. 150, cap. Ill; Laws of 1850, p. 20, cap. 
15 ; laws of 1850, p. 9, cap. 1. But, say the commissioners on practice and pleading : 
to ascertain what the precise jurisdiction is, it is necessary to recur to the juris- 
diction of the courts of queen's bench, common pleas and exchequer in England 
on the common law side, and to that of the court of chancery, in that country, on 
the equity side, and to collate with them the various modifications which the consti- 
tution and statutes of this State have introduced. This court has also jurisdiction 
of all civil actions now undetermined and which (were pending in the late mayor's- 
court of the city of Rochester on the 30th of April, 1849, and of all the proceedings 
incident to judgments rendered in that court in those actions on or before that day.. 
Laws of 1849, p. 435, cap. 303, s. 5. 

The judges of this court, although elected in districts, possess co-ordinate powers 
throughout the State. Coust. art. 6, sec. 6, and by laws of 1849, cap. 30, p. 27. 
Any special powers and jurisdiction theretofore vested and existing in any vice 
chancellor or judge of the supreme court in any particular district or circuit prior te 
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tion of the times and places of holding the general and special 
terras of the sapreme court, and the circuit courts and courts 
of oyer and terminer, and of the judges who shall hold the 
same, are repealed, from and after the first day of July, one 
thousand eight hundred and forty-eight; and the order of the 
supreme court, adopted July fourteen, one thousand eight 
hundred and forty-seven, prescribing the times and places of 
holding the general and special terms of the court, and the 
circuit courts and courts of oyer and terminer, during the 
residue of the year one thousand eight hundred and forty- 
seven, and for the years one thousand eight hundred and 
forty-eight and one thousand eight hundred and forty-nine, 
and assigning the business and duties thereof to the several 
judges of the court, is, from and after the first day of July, 
one thousand eight hundred and forty-eight, abrogated, and 
the provisions of this title are substituted in place thereof. 

§ 18. [16.] Oeneral terms. — At least four general terms 
of the supreme court shall be held annually in each judicial 
district, and as many more as the judges in such district 
shall appoint, at such times and places as a majority of the 
judges of such district shall appoint. 

By laws of 1849, cap. 83, a. 117, it is enacted that the then present general term 
of the sapreme comt appointed to be held in the city of Altiaay, and any Aitare 



the firrt Monday in July, 1847, are transferred to, and vested in, any justice of the 
supreme court, elected for such district or districts, subject to an appeal to the sapreme 
court : provided that nothingr in that act shall limit or abridge the powers and juris- 
diction of the sapreme court, as defined by the code. 

The eireuit courts— By laws of 1847, page 3*26, section 23, it is enacted that 
these coarts shall have the same powers, and exercise the same jurisdiction, as that 
poawed and exercised by the circuit courts then existing so far as they were con- 
sistent with that act— and all laws relating to the former circuit courts, were 
made applicable to to the present circuit courts, so far as the same were consistent 
with that act. See further, 2, R. S. 40. 91, 112, 123, 128, 200,208, 226, 266 
to 272, 378, 481, 513. 698, to 721. 

The eourte of oyer ^ terminer.^^The jurisdiction of these coarts is prescribed 
by R. S. 270, 271, ss. 35, 36, 37, const, art 6 s. 6, ib. art 14, s. 5, laws of 1647. p. 330, 
Bs. 38, 39, ib. p. 332, s. 43, and by laws of 1849, p. 435, s. 6. jurisdiction was trans- 
ferred to this court in the county of Munroe, on the 30lh of April, 1849, of all crim- 
inal actions and proceedings then pending in the late mayor's court of the city of 
Rochester, and of all proceedings incident to judgments rendered in that court in those 
actions and proceedings on or before that day. 

The court of oyer and terminer in the city and county of New- York may be held 
by one or more of the judges of the supreme court, or by either of the three judges 
of the court of common pleas of that city and county, together with the mayor, 
recorder, and aldermen, of that city, or with any two of them. 2 R. S., 270, see> 
d4, 9ubd. 1. People, o. White, 24, Wend. 543, 545. 
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^enenl tMin to be held in the eune city, may be held at the capital or the dty 
JbaJl, ia the dkeretioii of the jodgei hoMinf rach terma. 



^ 19. [17.] Jiidgnunt^ how given. — The concurrence of a 
majority of the judges holding a general term, shall be necea* 
63 ry to pronounce a judgment. If a majority do not concur, 
the case shall be re-heard. 

^ 20. [18.] Special terms^ tjfe. — There shall be at least two 
terms of the circuit court and court of oyer and terminer held 
annually in each of the counties of this state, and as many 
more terms thereof, and as many special terms, as the 
judges of each judicial district shall appoint therein; but at 
least one special term shall be held annually in each of said 
counties. Fulton and Hamilton shall be considered one 
county for the purposes of this section. 

^21. [19.] Circuit and oyer and terminer together. — Circuit 
courts, and courts of oyer and terminer, shall be held at the 
same places, and commenced on the same day. 

% 22. [23.] Times and places of holding co«r<«.— The gov- 
ernor shall, on or before the first day of May, one thousand 
eight hundred and forty-eight, by appointment in writing, 
designate the times and places of holding the general and 
special terms, circuit courts, and courts of oyer and terminer, 
and the judges by whom they shall be held ; which appoint- 
ment shall take effect on the first day of July thereafter, and 
shall continue until the thirty-first day of December, one thou- 
sand eight hundred and forty-nine. The judges of the su- 
preme court of each district, shall, in like manner, at least 
one month before the expiration of that time, appoint the times 
and places of holding those courts for two years, commencing 
on the first day of January, one thousand eight hundred and 
fifty, and so on, for every two succeeding years, in their re- 
spective districts. 

Thii section is tdenttcal with section 5^ of the code of 1848, and under that 
section the governor duly designated the time of holding the general and special 
terms, circuit courts, and courts of oyer and terminer, and the iadges by whom they 
shoald be held, and the judges of the supreme court appointed the times and places 
of holding those courts, and by such designation and appointment a circuit court, 
court of oyer and terminer, and 9pecial term was to be held in and for the county of 
Greene on the 3d Monday of June, 1849, by Mr. Justice Paige. By an act passed 
30th May 1849, (Laws of 1849, p. 150,) the justices of the supreme court assigned 
to hold the eireutt court^ court of oyer and terminer in the counties of Greene, 
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UliCer jmd Schoharie were aothorized to ehmii|re the time for hotdiof^the nme for tho^ 
year 18^. lo parraftoee of this act, Justice Paijre directed that the circuit court 
wmd eomrt of oyer and terminer for the county of Greene should be held on the 4th 
instead of the 3rd Monday in Jane, as had been provided under the code. Justice 
Paige aceordiDgly held a circuit court on the fourth Monday in June, and at such 
eoart made an order which purported to be made at, and was entitled as of a specia)< 
term, held at, 6lc., on the 27th of June, 1849, (the Wednesday after the fourth Mon- 
day in Jane.) On motion the court, at a general term, set aside the said order, on* 
the groaod that Justice Paige had no power to change the time for holding the 
tpecuU term^ and that no special term was legally held at the time the order was 
made. Bedell v. Powell, 3 Code Rep. 61. 

§ 23. [24.] Extraordinary terms, 4^. — The governor may 
also appoint extraordinary general and special terms, circuit 
courtSy and courts of oyer and terminer, whenever, in his judg* 
ment, the public good shall require it. 

By the Jjaws of 1850, p. 9, cap. 1, it is enacted,that when ever, ftvm any oanae, 
any general or special term of the supreme court, or any circuit court, or court of 
oyer and terminer, duly appointed, shall be in danger of failing, it shall be the duty 
of the Governor to designate some justice or justices of said supreme courti who 
shall hold said- courts respectively. ^ 

And by Iaws of 1850, p. 20, cap. 15, it Is enacted, that whenever an action in 
the supreme court cannot be brought to argument and decision in the district 
where the same is pending, by reason of the justices of such district, or any of them^ 
having been employed as counsel, or being interested therein, or of kin to the parties 
or any of them, the court may, upon special motion, order such action to be brought 
to argument in any adjoining district to be specified in such order, and then such 
shall be heard and decided in such district. 



§ 24. [26.] (Amended.)— Term*, ^.y— Where held.— The 
places appointed within the several counties, for holding the 
general and special terms, circuit courts and courts of oyer 
and terminer, shall be those designated by statute for holding 
county or circuit courts. If a room for hi)lding the court in 
such place shall not be provided by the supervisors, it may 
be held in any room provided for that purpose, by the sheriSV 
as prescribed by section twenty-eight. 

Adjournment. — General and special terms of the supreme or 
county courts and circuit courts and courts of oyer and terminer f 
may be adjourned to be held on any future day, by an entry to be 
made in the minutes of the court ; and juries may be drawn and 
summoned for an adjourned circuit or county courts or an ad- 
joumed court of oyer and terminer, and causes may be noticed for 
trial at an adjourned circuit or county courts in the same manner 
as if such courts were held by original appointment. 

The anendmeot of this seetaoo eonmls of the addition of that part which it 
printod in iimUc, See note to section 18. 

2 
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^ 25. [26.] Publication of appointment. — ^Every appoint- 
ment so made, shall be immediately transmitted to the secre- 
tary of state, who shall cause it to be published in the news- 
paper, printed at Albany, in which legal notices are required 
to be inserted, at least once in each week, for three weeks 
before the holding of any court in pursuance thereof. The 
expense of the publication shall be paid out of the treasury 
of the State. 

^ 26. [28.] Inability of judge. — In case of the inability, for 
any cause, of a judge assigned for that purpose, to hold a spe- 
cial terra or circuit court, or sit at a general term, or preside 
at a court of oyer and terminer, any other judge may do so* 

§ 27. [30.] Business out of court. — The judges shall, at all 
reasonable times, when not engaged in holding court, transact 
such other business as may be done out of court. Every 
proceeding commenced before one of the judges, in the first 
judicial district, may be continued before another, with the 
same effect as if commenced before him. 

The josticw of the 0aprexDe court, although elected in diitriets, poa w co- 
ordinate powen throughout the State. Const, art. 6, e. 6. 

^ 28. [31.] RoomSf 8[c. — The supervisors of the several 
counties shall provide the courts appointed to be held therein 
with room, attendants, fuol, lights and stationery, suitable 
and sufficient for the transaction of their business. If the su* 
pervisors neglect, the court may order the sheriff to do so ; 
and the expense incurred by him in carrying the order 
into effect, when certified by the court, shall be a county 
charge. 

By leetioii 51 of this code, this section is made applicable to the superior court of 
.th* city of New York. 
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TITLE IV. 
Of the County Courts.^ 

SxcTZOif 29. Repeal of eiatUng Btatotes. 

30. Jariadiotion. 

31. General terms. 

32. Joron. 

§ 29. [32.] Repeal of existing statutes. — All statutes now in 
force, conferring or defining the jurisdiction of the county 
courts, so far as they conflict with this act^ are repealed ; and 
those courts shall have no other jurisdiction than that provided 
in the next section. But the repeal contained in this section 
shall not affect any proceedings now pending in those courts. 
^ 30. [33.] (Amended.) — Jurisdiction. — The county court 
has jurisdiction in the following special cases, but has no origi- 
nal civil jurisdiction except in such cases : 

1. Civil actions in which the relief demanded is the recovery 
of a sum of money not exceeding five hundred dollars, or the 
recovery of the possession of personal property not exceeding 
in value five hundred dollars, and in which all the defendants 
are residents of the county in which the action is brought at 
the time of its commencement, subject to the right of the su- 
preme court upon special motion for good cause shown, to 
remove any such action to the supreme court before trial : 

2. The exclusive power to review in the first instance, a 
judgment rendered in a civil action, by a justice's court in the 
county, or by a justice's court in cities, and to affirm, reverse, 
or modify such judgment : 

* Prior to the new conititution the county courts were compoaed of a multiplicity 
of judgee, but opon their abrogation by the coD8titution> new county courts were 
established with hut a single judge, called a county judge, except that in the city and 
eoonty of New- York, the county court is still composed of tlie judges of the court 
of common pleas, and of the mayor, recorder, and aldermen as ex officio judges of 
that court. Const art. 6, s. 14 

By Laws of 1851, p. 23, c. 21, it is enacted, that the county courts shall poaseoi 
the same jurisdiction in their respective counties in relation to the liberties of jails, as 
were rested in courts of common pleas by the revised statutes part 3, art 3, tit 6, 
cap. 7. 

By the constitution art. vi., sec. 14, the Legislature is empowered to confer equity 
jorisdiction in speoial eases opon the county jndge. 
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3. The foreclosure or satisfaction of a mortgage, and the 
sale of mortgaged premises situated within the county, and 
the collection of any deficiency on the mortgage remaining un- 
paid after the sale of the mortgaged premises : 

4. The partition of real property situated within the county : 
6. The admeasurement of dower in land situated within 

the county : 

6. The sale, mortgage, or other disposition of the real pro- 
perty situated within the county, of an infant or a person of 
unsound mind : 

7. To compel the specific performance by an infant heir, 
or other person, of a contract made by a party who shall have 
died before the performance thereof: 

8. The care and custody of the person and estate of a lu- 
natic or person of unsound mind, or an habitual drunkard, 
residing within the county : 

9. The mortgage or sale of the real property, situated within 
the county, of a religious corporation, and the disposition of 
the proceeds thereof: 

10. To exercise the power and authority heretofore vested 
in such courts of common pleas, over judgments rendered by 
justices of the peace, transcripts of which have been filed in 
the offices of the county clerks in such counties : 

11. To exercise all the powers and jurisdiction conferred 
by statute upon the late courts of common pleas of the county, 
or the judges, or any judge thereof, respecting ferries, fisheries, 
turnpike roads, wrecks, physicians, habitual drunkards, im- 
prisoned, insolvent, absent, concealed or non-resident debtors, 
jail liberties, the removal of occupants from state lands, the 
laying out of railroads through Indian lands, and upon appeal 
from the determination of commissioners of highways, and all 
other powers and jurisdiction conferred by statute which has 
not been repealed, on the late court of common pleas of the 
county, or on the county court| since the late courts of com- 
mon pleas were abolished, except in the trial and determina- 
tion of civil actions ; and to prescribe the manner of exercising 
such jurisdiction when the provisions of any statute are incon- 
sistent with the organisation of the county court : 
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12. To remit fines and forfeited recognizances in the same 
cases and like manner as such power was given by law to 
courts of common pleas. But the first subdivision of this sec- 
tion shall not apply to the county courts of the counties of 
Kings, Albany, Monroe and Erie. 

13. To grant new trials, or affirm, modify or reverse judg- 
ments in actions tried in such court upon a bill of exceptions, 
or case made subject to an appeal to the supreme court* 

The alteratioDfl in this leotioii are very extennve and numeroas. We give the 
leotioB entire as it stood in the code of 1849, in order that the nature and ezlent of 
the alterations may be more readily ascertained. 

'* The coanty courts shall have jarisdiction in the following actions and proceed « 
iogs: 

I. The exclusive power to revuew, in the 6nt instance, a judgment rendered in a 
eivil action within their respective counties, by a court of justice of the peace, or by 
the joatiees' courts in cities ; 

2l For the foreclosure or satisfaction of a mortgage, and the sale of mortgaged 
premisee situated within the county ; 

3. For the partition of real property situated within the county ; 

4» For the admeasurement of dower in real property situated within the county ; 

5. For the sale of the real property of an infant, when the property is situated 
within the county ; 

6. To compel a specific performance by an infant heir, or other penon, of a eon* 
tTMt made by a party who shall have died before the performance thereof; 

7. For the care and custody of the person and estate of a lunatic or person of 
unsound mind, or an habitual drunkard residing within the county ; 

8. For the mortgage or sale, on the application of a religious corporation, of its 
feal property situated within the county, and the appropriation of the proceeds 
thereof; 

9. To revive judgments entered in the late courts of common pleas in their res- 
pective counties, and to exercise the power and authority heretofore vested in such 
courts of common pleas, over judgmnnts rendered by justices of the peace, traos- 
chpts of which have been filed in the offices of the county clerks in such counties ; 

10. In cases in which jurisdiction was vested by the revised statutes, in the 
late court of common pleas, under the pnivisioos relating to attachments against ab- 
sconding, concealed or non-resident debtors; to voluntary assignments, made punu- 
aat to the application of an insolvent and his creditors ; to voluntary assignments by 
persons imprisoned on execution in civil cases, and the licensing and regulation of 
ierriee, and the regulation of fisheriee in their respective counties until the first day 
of January, 1850 ; 

II. To remit fines and forfeited recognizances, in the same cases and in like 
manner as such power was given by law to courts of common pleas." 

This section corresponds with section 33 of code 1848, and on an objection being 
raised as to the constitutionality of that section, the supreme court held it to be con- 
stituUonal. Beecher v. Allen, 5 Barb. S. C. R. 169. 

§ 31. [34.] (Amended.) — When open — Terms. — The county 
Courtis alwaysopen for the transaction of any business for which 
no notice is required to be given to an opposing party. At least 
two terms in each county for the trial of issues of law or fact, 
and as many more as the county judge shall appoint, shall be 
held in each year at the places in the counties respectively desig- 



30 

nated by statute for holding county or circuit courts, on sucb 
days as the county judge shall from time to time appoint, and 
may continue as long as the court deem necessary. 

Notice of such appointment shall be published in the State 
paper at least four weeks before any such term, and also in a 
newspaper, if any, printed in the county; so many of such 
terms as the county judge shall designate for that purpose, id 
such notice, may be held for the trial of issues of law, and hear- 
ing and decision of motions and other proceedings at which no 
jury shall be required to attend. 

We imert the Mction for which the above ii tnbstitated for the reaeoni mentioned 
i n the note to eectioo 30. 

" At leaet two general temia of each eoanty eoart, and aa many more aa the 
county jadge ihall appoint, for the final hearing of aetiona or proceeidinga pending 
therein, ahall be held in each year at the placea in the counties respectively deaifrnatr 
ed by statute for holding county or circuit courts, on such days as the county judge 
shall from time to time appoint, and may continue as long as the court deem neeea- 
sary. Notice of such appointment shall be published in the State paper at least foar 
weeks before any such term, and also in a newspaper, if any, printed in the county ; 
•0 many of such terms as the county judge shall desifrnate for that purpoee, in such 
notice, may be held for the trial of issues of law, and hearing and decisioa of mo- 
tioDS and other proceedings at which no jury shall be required to attend." 

A doubt is said to exist as to the right of the court of sessions to sit at tbesanw 
time with the general terms of the county courts. See judiciary act, (lawa of 1847, 
p. 332,8.45.) It is provided by statute, that the court of sessions of the city and 
county of Albany, may be held at the times and places at which the general temaa 
of the county courts are by law appointed to be held, and may oontinae as long aa tho 
oonrt deem necessary. (Laws of 1849, p. 111. cap. 76.) 

§ 32. [86, 37, 38.] Jurort. — Jurors for the county courts 
and courts of sessions, shall be drawn from the jury box of 
the county, and summoned in the same manner as for the trial 
of issues at n circuit court. 

The rules of the supreme court are applicable to county courts. 



TITLE V. 

Of the Sttperiar Court and Court of Common Pleas^ in the city 
of Neto-York^ and the Mayors^ and Recorden^ Courts in 
other cities. 

Sicnojf 33. Joritdiction. 

34. Common Pleas fbr New- York to roTiew certain judgments. 

35. General and special terms. 

36. By whom held. 

37. Judgments where given. 

38. Concurrence of two judges necessary. 

39. Criers. 

40. Superior Court, of whom to consist. 

41. Justices of Superior Court to be elected. 
43. How voted for. 

43. How classified. 

44. Vacancies how filled. 

45. Judges, their salaries, ^c 

46. Terms of Soperior Court. 

47. Suits may be transferred. 

48. Jarisdiction of transferred suits. 

49. Heariug of suits transferred. 

50. Appeal. 

51. Section applied. 

^ 33. [39.] Jurisdiction. — The jurisdiction of the superior 
court of the city of New- York, of the court of common pleas 
for the city and county of New-York, of the mayors* courts of 
cities, and of the recorders' courts of cities, shall extend to the 
following actions : 

1. To the actions enumerated in section one hundred and 
twenty-three, and one hundred and twenty-four, when the 
cause of action shall have arisen, or the subject of the action 
shall be situated, within those cities respectively ; 

2. To all other actions where all the defendants shall re- 
side, or be personally served with the summons within those 
cities respectively, except in the case of mayors' and record- 
ers' courts of cities, which courts shall only have jurisdiction 
where all the defendants shall reside within the cities in which 
such courts are respectively situated. The supreme court 
shall have power and authority to remove, by order, into the 
said supreme court, and the same power and authority to 
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'Change the place of trial to any other county of this State, of 
any transitory action pending in said superior court, or court 
of common pleas for the city and county of New-York, which 
it would have, had such action been commenced in said su- 
preme court; such order for removal and for change of place 
'of trial shall be made in the supreme court upon motion, and 
on filing a certified copy of such order in the office of the clerk 
of the said superior court, or of the said court of common 
ple^s, such cause shall be deemed to be removed into the su- 
preme court, which shall proceed therein as if the same bad 
originally been commenced there ; and the clerk of either of 
said courts in which such order shall be filed, shall forthwith 
deliver to the clerk of the county in which, by such order, the 
trial is ordered to be had, to be filed in his office, all process, 
pleadings, and proceedings relating to such cause. 

3. To actions against corporations, created under the laws 
of this State, and transacting their general business, or keeping 
an office for the transaction of business, within those cities, 
respectively, or established by law therein, or created by or 
under the laws of any other state, government, or country, for 
the recovery of any debt or damages, whether liquidated or 
fiot, arising upon contract made, executed, or delivered within 
the state, or upon any cause of action arising therein. 

In Brewtter y. Honig$berger, an action origrinally brought in the superior 
court, and by order removed into the ftupreine courts upon the authority of 2 R. S. 
313, ss. 15, l6, 17, and this sub. ofseo. 33. Hnrlbut J. held that the supreme court 
had power only to change the place of trial, and tliat that this section was entitled 
only to that construction, and he vacated the order for removing the cause, 2 Code 
Kep. 50. 

We believe, however, that the construction given to this section by Mr. Justice 
Hurlbttt is not followed by the other Justices, and that such orders are now made in 
all cases, where sufficient cause for the removal is adduced. See Carpenter t. Spooth- 
er, 3, Code Rep. 23, 2 Sand S. C. R. 717. 

In Fordy. Babcock^ 2 Sand. S. G. R. 518, the superior court, in denying the 
authority of a decision of the supreme court, decided that the superior court as now 
constituted is co-ordinate with the supreme court The decisions of the lattter are 
not authoritative, although to be treated with great respect ; and the superior court 
in the cases of Shore v. Shore^ 2 Sandford, S. C. R 715. Anon^ 2 Code Rep. 
Waehington, Bank of Westerly v. Palmer^ 2 Sand S. C . R. 686, and other cases, 
made decisions adverse to decisions in the supreme court, and in like manner the 
4K)urt of common pleas for the city and county of New-York, in MilU v. Wintlow^ 
3 Code Rep. 44, refused to be bound by a decision of the superior court ; and the 
«urrogate'8 court of the city of New-York, has repeatedly of late refused to be bound 
by a decision at special term, of the supreme court. 

The superior court in the cases of Cashmere v. Crowell, 1 Sand. S. C. R. 715, 
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1 Cod« Rep. 95, Cot Amcr* t De W^lf, 3 Sandf. S. C. R. 379, claimed sod exer- 
cited a concurrent jurisdiction with the United States Court in Admiralty over a 
qnestion of salvage, the case in other respects being; within the scope of the jarisdic- 
tion of the snperior oonrti but that court has decided that it will not sanction any at- 
tempt by fraud and misrepresentation to bring a party within the jurisdiction of this 
eoort Carpenter ▼. Spooner, 3 Code Rep. 140. S Sand. S. Code Rep. 717, 3 
Code Rep. 23. 

Where a |»arty was induced by a false statement to oome within the jurisdiction 
of this eoort, and was then served with a summons and complaint in an action in 
this court, such false statement having been made for that purpose, the court on 
motion set aside the service. lb. 

Where in an action in the ooort of common pleas for the city and coonty of 
New York, the defendant (a non-resident) was served with the summons out of the 
jorisdiction of the court, and he without objection or reservation gave notice of ap- 
petranee, and then moved to set aside the proceedings, for want of jurisdiction in 
the court over his person ; the court held that the defendant by appearing volun- 
tarily and without objection, had conferred jurisdiction. Smith v. Dipeart 2 Code 
Bep. 70. 

The 21st section of the judiciary act of December, 1847, (Laws of 1847, p. 
641, B. 21,) enacts that the superior court and the court of common pleas for 
the city and county of New-York, shall respectively have and possess the same 
eqofly jorisdiction, which is conferred upon the several county courts of this State 
by the thirty-first section of the judiciary act of May, 1847, (Laws of 1847, p. 328, 
a. 3 1.) by which it is enacted that the county courts shall have equity jurisdiction 
in the following cases. 

1. For the foreclosure of mortgages, when the mortgaged premises are situated 
in snoh county. 

2. For the sale of real estate of infants, when the real estate is situate and the 
infants reeide in such county. 

3. For the care and custody of lunatics and habitual drunkards, residing in such 
coonty. 

4. For the satisfaction of judgments and decrees, on which there shall remain due 
a sum exceeding $75, out of the property of a debtor, when an execution has been 
letarned unsatisfied and such debtor resides in such couuty. 

5. For the partition of lands in such county. 

6. For the admeasurement of dower in lands in such coonty. 

There appears nothing in the code inconsistent with these provisions ; and if the 
Legialature had power to confer this equity jurisdiction on these courts, it is 
presumed that the provisions of the judiciary act are etill in force, and that the supe- 
rior coart of the city of New-York, and the court of common pleas for the city and 
coonty of New- York, may now take cognizance of the matters enumerated in sec- 
tion 31 of the judiciary act of May 1847. 

For the other statutory provisions, regulating the superior court of the city of 
New- York, see 2 R. S. 272, 317. Laws of 1847, p. 279, 560. Laws of 1848, p. 
497. Laws of 1849, p. 487, 168. Laws of 1851, p. 8. 

As to the common pleas for the city and county of New-York, see 2 R. S. 272, 
293,317. 

As to mayore' and recorders' courts, see 2 R. S. 293, 311. 

As to the mayor's court of Albany, 2 R. S. 294. 295. ss. 5, 6. Laws of 1844, 
cap . 86. Laws of 1 848 , cap . 24. 

As to the mayor's court of Troy Laws of 1848, p. 92. 

As to the recorder's court of Buffalo, see 2 R. S. 302, see 63. Laws of 1848, 
p. 481. cap. 362. Laws of 1850, p. 208. 

As to the recorder's court of Oswego, see Laws of 1848, p. 490, cap. 374, s. 3, 
and Laws of 1 849, p. 186. 

As to the recorder's court of Utica, see 2 R. S. 307, s. 89. Laws of 1844, cap. 
320. Laws of 1846, cap. 95. 

As to the city court of Brooklyn, see laws of 1849, p. 170. Laws of 1850, 
p. 148. 

Mayor's court of Rochester, abolished, see laws of 1849, p. 435 

It has been doubted, and certainly with some show of reason, whether the superior 
court can lawfully exercise auy equitable jurisdiction. The term equitable is here 
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«Md to indieate the powen of • eowt of ohanecry oppoied to tho nileo of eommoik 
law. These powers were originally claimed aod exercised as a prerogntive of the 
erown, and the court of chancery of the colony of No w- York so exercised its jari»> 
diction. AAer ihe seoeesiou of this colony from the mother country, the court of 
chancery exercised the same powers as before. The constitution of 1777 was silent 
on the subject The constitution of 1822 (art. 5, sec. 2), anthorized the legridature 
to invest circuit judges, county courts and subordinate courts with equity powers. 
The superior court of the city of New-York did not then exist It whs established 
in 1828, (laws of 1828, p. 141,) when it had original jurisdiction only of •' all local 
actions arising within the city and county of New- York, and all transitory ac^onst 
although the same might not have arisen therein." It had also an appellate jariodie- 
tion, but no equity jurisdiction. This was the jurisdiction of this court at the time 
of the adoption of the constitution of 1846. By the constitution of 1846, (art. 14^ 
sec. 8,) the offices of chancellor and the other officers of the court of chancery were 
aboli$hed, and thus, indireeily but in effect, was abolished the court of chancery, 
aod if the oonstitotion had there rested, all powers of a court of chancery in this 
State would have been extinct or suspended,— they would have had no abiding place 
and no person or court to administer them. But the constitution went farther and 
located these powers in the supreme court [art 6, sec. 3.] Law and equity still 
remained distinct. By the same constitution [art 6, see. 14], the legislature is empow- 
ered to confer *' equity jurisdiction in special cases on the county judge " and all 
local courts, including the superior court, were to " remain until otherwise directed 
bv the legislature wiUi their then present power and jurisdictions." [art 14, sec. 11.] 
The superior court had then no equity jurisdiction, and the constitution did npt 
authorize the legislature to invest it with any, and it has no such jurisdiction. Bat 
see art. 6, sec. 5. 

If the constitution did authorize the investing this court with this power, it has not 
exercised that authority except by section 21 of the judiciary act, [laws of 1847, p. 
641,] by which equity powers such as were exercised by county courts were oonfeired 
on this court. Further than this, until the passage of the code, this court never went. 
Since the code, however, it claims a general jurisdiction in equity, as well in trans- 
ferred suits as in actions originally commeoced therein, but whether they can lawfully 
exeroioe jurisdiction in either case admits at least of a doubt The code evidently 
intended to abolish the distinctions between a legal and equitable jurisdiction as it did 
the distinclion between law and equity. In the latter case it has been decided that 
it has not effiscted its object, [see notes to section 69 of this code.] and probably it 
has not in the former case. Chancellor Walworth, in Ame» v. Bluntt 2 Paige 95^ 
says the powert of this court [the court of chancery,] are vested in the chancellor. 
These powers cannot be taken from him by any act of the legislature. When tho 
office of chancellor was abolished his power as chancellor reverted to the people, and 
could only be vested in any other body by the constitution. The constitution vested 
these powers in the supreme court, and except in the case of the county courts the 
supreme court is the sole depositee of, and can alone exercise the powers of a court 
of chancery in this State. 

^34. [40.] Comtnonpleas to retnew certain judgments. — The 
court of common pleas for the city and county of New-York^ 
shall also have power to review the judgments of the marine 
court of the city of New-York, and of the justices' courts in 
that city. 

And see section 427 and note. 

^ 36. [41.] Terms. — The superior court of the city of 
New-York, and the court of common pleas for the city and 
county of New- York, shall, within twenty days, appoint gene- 
ral and special terms of those courts, respectively, and pre- 
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8cribe the daration thereof; and they may, from time to time^ 
respectively, alter sach appointments ; and hereafter no fee 
shall be paid for any service of a judge of either of those 
courts. 

§ 36. [42.] By whom held. — A general term shall be held 
by at least two of the judges of those courts respectively, and 
a special term by a single judge. 

^ 37. [43.] Judgmenttf where given. — Judgments upon ap- 
peal shall be given at the general term ; all others, at the 
special term. 

Ryan T. If ComneZi 1 Band. 8. C. R. 709, 1 Code Rep. 93, and aee note to* 
246. 



% 38. [44.] Judgment^ haw pronounced. — The concurrence 
of two judges shall be necessary to pronounce a judgment at 
the general term. If two do not concur, the appeal shall be 
re-beard. 

^ 39. Crier. — ^A crier shall be appointed by the superior 
court of the city of New- York, and by the court of common 
pleas for the city and county of New-York respectively, to hold 
his office during the pleasure of the court. He shall receive 
a salary to be fixed by the supervisors of the city and county 
of New-York, and paid out of the county treasury. 

§ 40. Superior Court. — The superior court of the city of 
New-York shall from the first day of May, one thousand eight 
hundred and forty-nine, consist of six justices. 

This aection and thoee which follow it to section 50 inelnsivet are taken from an 
act passed 24th March, 1849, as amended by an act passed 10th April, 1849. (Laws 
of 1849, pp. 168,487.) 

^ 41. Jttitices to he elected. — Three justices of such superior 
court, in addition to the justices now holding office, shall be 
elected by the electors of the city and county of New-York, at 
the annual charier election to be held in that city on the second 
Tuesday of April, one thousand eight hundred and forty-nine. 

§ 42. How voted for. — Such justices shall be voted for to- 
gether on one ballot, which shall be distinct from any other 
ballot at the same election, and deposited in a separate box, 
marked " superior court." The votes shall be canvassed and 
certified in the same manner as votes for the recorder of the 
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city of New-York, and a certiBcale thereof shall be filed with 
ihe secretary of state. 

Oo the lOth of Aprii. 1849, John Doer, John L. Muon, and William W. 
Campbell were elected under this provision, and entered on their duties on the 2d of 
May following. 

^ 43. How classified. — The justices so elected shall, imme- 
cliately after the votes are canvassed, be classified by lot, to 
be publicly drawn by the register and clerk of the city and 
county of New-York, in the presence of the mayor or recorder 
of the city of New-York, and the certificate of such drawing 
and classification shall be signed by such register and clerk 
^nd by the attending mayor or recorder, and filed in the 
offices of the register and clerk. The classes shall be num- 
bered first, second, and third, according to the term of service 
of each ; the first class being that which has the shortest time 
to serve. The term of offices of each of such justices shall 
commence on the first day of May, one thousand eight hundred 
and forty-nine, and the term of the justice of the first class shall 
expire on the thirty-first day of December, one thousand eight 
hundred and fifty-one ; of the justice of the second class, on 
the thirt-first day of December, one thousand eight hundred 
and fifty-three ; and of the justice of the third class, on the 
thirty-first day of December, one thousand eight hundred and 
iifty-five. 

^ 44. Vacancies, how filled. — After the expiration of the 
terms of office under such classification, the term of office of 
all the justices of the superior court of the city of New- York 
^hall be six years ; and any vacancy occurring in the offices 
created by this title, shall be filled in the manner prescribed 
for filling vacancies in the offices of the present justices. 

§ 46. Judges* salaries, ifc. — The justices elected pursuant 
to this tilte, subject to the provisions contained in section forty- 
nine, shall have the same powers and perform the same duties, 
-in all respects, as the present justices of such superior court, 
and shall receive the same salaries payable in like manner. 

The powers of these jadgres are co-extensive with that of the other judges of this 
court Huff y. Bennett^ 2 Code Rep. 139. 

<^ 46. Terms. — A general term of the superior court may be 
held by any two of the six justices thereof, and a special term 
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by any one of them ; and general and special terms, one or 
more of tbem, may be held at the same time. 

^ 47. Certain iuits may be trans/erred, — All civil suits at is- 
sue at the time of the passage of this act, that from and after 
the first of May, 1849, shall be placed upon the calendar of 
the supreme court at any general or special term thereof, to be 
held in the city of New-York, and which shall be in readiness 
for hearing on questions of law only, or are equity cases, may 
by an order of that court, or of the judge holding such special 
term, be transferred to the said superior court of the city of 
New- York, and to be heard at the general terpis thereof. 

In panaance of this provision 454 causes were transfeired from the supreme 
eoart to the superior court. A large proportion of these suits had been commeoced 
and were pending in the late court of ehanoery on the first Monday of July, 1847, 
when the constitution went into effect, and abolished that court. This section was 
amended by an act passed 16th January, 1851, (Laws of 1851, p. 8.) ; the amend- 
ment consisted in striking out at tho end of this section the words *' hereinafter [in 
the last-mentioned act called ** hereinbefore''] provided for " 

^ 48. Jurisdiction. — The said superior court shall have ju- 
risdiction of every suit so transferred to it, and may exercise 
the same powers in respect to every such suit, and any pro* 
ceedings therein, as the supreme court might have exercised, 
if the suit had remained in that court. 

^ 49. Hearing of trans/erred suits. — ^It shall be the special 
duty of the three justices to be elected under the provisions of 
this title and of their successors, to devote their time and labors, 
for the term of two years, from the first of May, one thousand 
eight hundred and forty-nine, to the hearing and determination 
of the suits transferred from the supreme court; and for that 
purpose they, or any two of tbem, shall hold a general term of 
the said superior court, of at least two weeks in duration, in 
each month of the year, except the month of August. 

This section [49] is repealed, [Laws of 1851, p. 8.] and np section Has been snb- 
stitnted. 

^ 60. Appeal. — Appeals from the judgments of the superior 
court in such suits, may be taken to the court of appeals, in the 
same manner as from the judgments of the superior court in 
actions originally commenced therein. 

^ 61. Section applied. — The provisions of section twenty- 
eight of this act, shall apply to the said superior court. 
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0/ttu CourU of Jtutica t/tU Fmu.* 



59^ nCp0#l m MHlnif 

53. 4«rMietu». 

54. No JoriMlicti<m in eeiUia 
i^ hw&mn of title, 

5^. UoderUkiDg. 

57. Soit dbeootioiicH. 

56. If Doderuking not ghrea. 

59. Tho Mine. 

60. New aetjoo. 

61. Coete, 

63. Anewer iA title to one, eawe of eetkn. 

63. Doeketiof jndf menta. 

64. Bnlee. 

^ 52* [45.3 Repeal of existing pronisioms* — ^The provisions 
coDtained ia ieclions two, three, and four, of the article of the 
revised statutes, eotiiled *' Of the jurisdiction of justices' 
courtSy" as amended by sections one and two, of the act con- 
cerning justices' courts, passed May 14, 1840, and the provi- 
sions contained in section 59 to 66, of the same article, both 
inclusive, are repealed, and the provisions of this title substi- 
tuted in place thereof. But this repeal shall not affect any ac- 
tion heretofore commenced in a court of a justice of the peace. 

The ofber etetotory proyieione refating^ to theoe coarta are 2 R. 8. 334 to 375, 
Lawa of 1846, cap. 120, 140, 276. Lawa of 1847. cap. 329. 

Previoua to the code it waa iiaiial in sammooaea iamiing oat of joatiee conrta to 
require the defendant to ana war to " a plea of tretptuw e« the ease,'* bat when th» 
eode aboliahed the ** forms of actiont/' it became the coatom to inue aommonaea 
merel J reqairiog the defendant ** to antwer " without mentioning any action or pUu. 
The aaperior coart held such a tummona aufficient in a case appealed to that 
eoort from the marine conrt. WUliam$ t. Price, 2 Sand. S. C. R. 229 ; bat aub- 
aeqoentJy the^Boort of common pleaa for the city and eoooty of New-York, without 
however, having their attention called to the caae of Willtame v. Price, which waa 

* The codifiera in reporting thia title, obaerved, that it waa " intended to make 
aoch alterations only in the jasticea' courts acta aa are rendered necessary by diapen- 
aing with the forma of action, by abolishing actiona upon judgmenta, and by intro- 
doeing a new system of pleading," and per Maaon J. Thia title <* haa retained the 
mode provided m the revised statutes for the commencement of actions, and which 
ia by summons, warrant, or attachment, and which three modea of commencing 
aetiooB as eueh under the code, constitute the only munner in which aetioua can now 
be commenced in any of the courts of this State." He Fort Plain and Cooperotown, 
Plank Road Co. ex- parU Banoom^ 3 Code Rep. 14a 
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DOt then reported, held tbat a sommoiM in n jaatiee'i eonrt whiob did not state the 
aatare of the action the defendant was to answer, was a nullity, and on appeal 
reversed a judgment founded on such summons. Cooper ▼. Chamberlain^ 2 Code 
Sfp. 142, and in some cases not reported. And see EUio v. M rit, lb, 68. In a 
aabseqaent case Aldrich t. WiUiatneon not reported. The county judge of Snffi>lk 
ooQuty [Judge Roee] refused to reverse on appeal a judgment of a justice's court 
because the summons did not stdte the nature of the action, and we are informed 
that the justice's courts generally refuse to be bound by the decision of the New 
York common pleas. A summons stating a cause of action for more than Si 00 is 
a Dollity. Yager ▼. Hannah, 6 Hill, 631. In justice's courts all defects in the 
proceai are wnived by an appearance and answer without objection. Heilner t. 
Barroi, 3 Code Rep. 17. 

§ 63. [46.] (Amended.)— Jtfrtsitc^ton. — ^Justices of the 
peace shall have civil jurisdiction in the following actions, and 
no other : 

1. An action arising on contract for the recovery of money 
only, if the sum claimed do not exceed one hundred dollars; 

2. Ad action for damages for an injury to the person, or to 
real property, or for taking, detaining, or injuring personal pro- 
perty, if the damages claimed do not exceed one hundred 
dollars ; 

3. (Amended.) — An acHan/or a penalty not exceeding $100 ; 

4. An action commenced by attachment of property, as 
now provided by statute, if the debt or damages claimed do 
DOt exceed one hundred dollars ; 

6. An action upon a bond, conditioned for the payment of 
money, not exceeding one hundred dollars, though the penalty 
exceed that sum, the judgment to be given for the sum actu- 
ally due. Where the payments are to be made by instalments, 
an action may be brought for each instalment as it shall be- 
come due ; 

6. An action upon a surety bond taken by them, though 
the penalty or amount claimed exceed one hundred dollars ; 

7. An action on a judgment rendered in a court of a jus- 
tice of the peace, or of a justice's or other inferior court in a 
city where such action is not prohibited by section 71 ; 

8. To take and enter judgment on the confession of a de- 
fendant, where the amount confessed shall not exceed two hun- 
dred and fifty dollars, in the manner prescribed by article 8, 
title 4, chapter 2 of part 3, of the revised statutes ; 

9. An action for iamage$ for f rand in the sahf purchase or 
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exchange of perianal property ^ if the damage$ claimed do not ex- 
ceed one hundred dollars. 

The ameodmeDt w by leaving out the words " given by etfttate" at the end of 
•obdivnion 3, and the addition of aubdiviaion 9 printed in italic. 

yot€ to iubd. 1. 

If the plaiotiiTatate hit demand at more than one hundred dollars, hot claim dam- 
ages only to one hundred, the juatice haa jurisdiction. So the plaioliflT may sue 
on a demand exceeding one hundred dollars, and reduce it to the justice^s juriadlctioii 
by foluutary credits or deductions— Tii<<Ze v. Maston, (1 John. Cas. 25, 13 Johns 
R, 435. Bennett v. IngereoU, 34 Wend. 113.) The plaiutiflT is not obliged, when 
be commences his suit to reduce his demand to |(100 for that might give the defend- 
ant, If he has a set* off, an undue advantage. The parties may present and prove 
their demands as they are, and if a balance is found, exceeding the juatice*a juriadic- 
tioD, the excess may be remittedi and judgment taken for the residue. (Jiutiee'w 
Manual, Zd ed,, 13.) 

One indivisible contract, as a promissory note for $125, or the sale at one time of 
Mvef aI barrels of pot-aahes, cannot be made the foundation of several suits, ao as to 
recover part in one suit, and part in another. Only one suit can be brought on an 
entire contract. 'Ja9txee*e Manual 3d ed,, 13. 16 Johns. R. 131. Smith v. Jonet, 1 5 
ib., 239. This rule, however, is only applicable to hostile suits, Cornell v. Cook, 
7 Coir. 310, for the parties may, by consent, divide a large demand into any number 
of smaller ones, and the defendant may confess separate judgments for each. 

A juatloe has no jurisdiction where the sum total of the acconnta of both parties, 
proved to the satisfaction of the justice, shall exceed four hundred dollars. Bat 
where aoconnti have been settled, the balance is the only subsisting account ; and 
nnless this balance and the subsequent accounts, exceed four hundred dollara, the jus- 
tice has jurisdiction. (Code, Sec. 54, snbd. 4, 3 Cow. 431.) 

The superior court in Maguire v. Gallagher (3 Sand. S. C. R. 403, 1 Code Rep. 
137), held that a judgment being an express contractof record, assistant justices and 
juatiocs of the peace had jurisdiction of snits upon judgments, they being actions 
arising on contrsct, but the common pleaa of the city and county of New-York have 
refused to acknowledge the authority of the case of Maguire v. Gallagher, and have 
decided that the 7th subdivision of this section (aeet, 53) controls this subdivision [sub. 
1»} and that a justice's court in the city of New-York has no jurisdiction of ao action 
on a judgment of an assistant juatice's court between the same partiea, and brought 
without leave of the court first obUined. MilU v. Winalow, 3 Code Rep. 44. [see, 
note to section 71. post] 

Note to oubd. 3. [Amended.] The amendment consists in the omission at the end 
of the words ** given by etatute" 

The supreme court in Phillipe v. Stvre, [1 Code Rep. 58] held that an action to 
recover money lost at play is not an action for a penalty. 

Note to iubd. 4. Bee Attachment, in this code, section 328. 

Note to eubd. 5. But the plaintiff cannot split one entire demand so as to bring 
it within this provision, 15 Johns. R. 339. 16 Johns. R. 131—136. 

Note to oubd. 7. See note, to subdivision 1. 

Note to eubd. 8. The code of 1848 had no provision corresponding to that con- 
tinued in this subdivision, and it was therefore held that a judgment taken by confes- 
sion by a justice of the peace for a sum exceeding ||100, while the code of 1848 
was in force, was a nullity. DanieU v. Hinketon, 5 Pr. R. 333. 

Note to eubd. 9. All thia is new. 

The practitioner must bear in mind that no such confession can be taken or 
judgment rendered thereon, unless the following requisites be complied with : 

1 . The defendant muat personally appear before the justice. 

8. The confession must be in writing, signed by the defendant, and filed with 
the iostice. 

3. If the judgment be confessed for a sum exceeding filty dollara, the confession 
shsll be accompanied by the affidavita of the defendant and the plaintiff, stating that 
such defendant is honestly and justly indebted to the plaintiff in the sum named in 
such affidavit over and above all just demanda which he has against him, and that 
such eonfeasion ia not made or taken with a view to defraud any creditor. 
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Erery jodgrment coofevad without a complianoe with these proviflions will be 
Toid as against all penons except a purchaser in good faith, of any goods or chattels, 
lands or tenements, under such judgment, and except the defendant making such 
eonfemon. 

The penonal appearance of the plaintiff before the justice upon a confession is 
not necessary, unless the judgment is for more than (50, and the want of such 
appearance cannot be taken advantage of by the defendant If, however, the 
judgment is for a sum exceeding $50, it would be necessary that both parties should 
pertonally appear before the justice, to make the requisite affidavit. (Edw. Tr. 3dr 
ed. 118.) 

But a creditor having a demand exceeding $50, may* take from his debtor seve- 
ral confessions, each for a sum less than $50, to the full amount of his claim, and* 
thus avoid the necessity of making the affidavit required by statute. Cornell v. 
C99k, 7 Cow. 310, 2 R. S. 3452. 

The confession must be for a specified sum. A judgment entered for such a 
som as A. B. should award is bad, the confession being made before the award is 
declared ; for a justice has no power to enter a confession for an uncertain and unli- 
qoidated amount But a confession for the amount of a note, described so as to be 
eapable of being identified, or for a sum to be ascertained by calculation, would pro- 
bably be good. Nicholla v. Hewitt, 4 Johns. R. 423. 

The confession must also state how the indebtedness confessed, arose. 

Form of Confeesion, — [Title of Action.] I hereby, pursuant to the statute, 
confess judgment in this action for dollars, the amount due the said plain- 

tiff for money borrowed, (or, as the case may be,) besides costs of suit ; and consent 
that the said plaintiff enter judgment against me accordingly. 

When judgment is confessed for a sum exceeding $50 it will be void as against 
all persons, except the defendant and purchasers in good faith under the judgment, 
mlea the above mentioned affidavit is made. 2 R. S. 342, ss. 115, 116. 

As the affidavit must expressly refer to the confession, the most convenient prac- 
tios is to subjoin or annex it to the confession. 

Form ofAffidittit — ^Town of , ss. John Doe and 

Rjchaid Roe, both of [insert residences and occupations of deponents] the parties- 
aamed in the above, [or,] annexed confession of judgment, being respectively sworn, 
ay, and each for himself says, that the said Richard Roe is honestly and justly in- 
debted to the said John Doe, in the sum of dollars, over and 
above all just demands, which the said Richard Roe has against the said John Doe ; 
and that said confession of judgment is not-made or taken with a view to defraud any 
creditor. 

If there is more than one plaintiff or defendant, the affidavit should, in striot- 
leB, be made by all of them. 

Actions cognizable before a justice ma^ be brought against all town and county 
officers, (}i R. S. 325, sec. 6,) individually specifying in the process and proceedingSr 
their name of office ; and such actions may be commenced in the same manner as 
against individuals. (2 R. S. 569.) Corporations may sue and be sued in justices' 
courts — Coaot, art, 8, eee. 3, and which also defines what is meant by the word oor- 
poratioos. Laws of 1847, p. 646, s. 45 amend the 5th subd. of s. 4, tit 4, cap. 2. 
part 3 of the revised statutes, by striking out the words " or against corporations,** 
and enact that 

Process against corporations may be issued as in other oases, and may be served 
on the presiding officer, secretary, cashier, treasurer, or any director or trustee there- 
of, by whatever name such director or trustee may be called, and although a justice 
has no jurisdiction of a suit against a foreign corporation, sucn corporation may con- 
fer jarifldiction by appearing and answering without objecting to the jurisdiction. 
Paulding v. Hudoon, Manuf, Co, 3 Code Rep. 223. 

Counties and towns are corporations. An action against a county must bo 
brought against its supervison ; and process must be served upon the chairman or 
dark of the board. An fiction against a town most be brought against it by its name 
(2 R. S. 569, sec. 109;) where, however, county and town officers are authorized by 
law to sue by theii name of office, suits may be brought by and against such officers. 
(I R. S. 376.) 

3 
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A jiutice hai joriadiction of every penon found in the eoonty wbether a 
or not. Every actioui however, must ha brouj^ht before aome jnatiee of the town 
wherein either, 

1. The plaiatifib, or one of them reaide, or 

2. ^* here the defendanta, or one of them reaide, or 

3. Before aome joatice of another town, in the aame county, next adjoining the 
reaidence of the plaintiff or defendant. (2 R. S. 325, aec. 9.) Except that where 
the defendant haa absconded from hia reaidence, the action may be brought befiwe k 
juatice of the town in which aueh defendant, or hia property may be, and 

If the plaintifia be alt non-reaidenta of the county, or the defendant be a 
son-reaident of the county, then auch action may be brought before any juatioe 
of the town in which auch plaintiffi or defendant may be. (2 R. S. 326, aeo. 10.) 

§64, [47.] — No jurisdiction in certain cases. — But no justice 
of the peace shall have cogDizauce of a civil actiout 

1. In which the people of this State are a party, excepting 
for penalties not exceeding one hundred dollars : 

2. Nor where the title to real property shall come in ques- 
tion, as provided by sections 66 to 62, both inclusive : 

3. Nor if a civil action for an assault, battery, false im- 
prisonment, libel, slander, malicious prosecution, criminal coa- 

versation, or seduction : 

4. Nor of a matter of account, where the sum total of the 
accounts of both parties, proved to the satisfaction of the justice, 
shall exceed four hundred dollars : 

6. Nor of an action against an executor or administrator, 
as such. 

Note to $uhd, 3. — A juatice of the peace haa juriadiotion to try an action of tree* 
paai on the caae for wilfully neglecting or refoaing to ivue an execution on a jodg* 
ment recorered before the defendant aa a juatice of the peace. Van Vleek ▼. 
Burroa^ib, 6 Barb. S. C. R. 341. 

Note to oubd. 4. — When auch proof la made he la, thereupon, required to enter a 
judgment of diaoontinnance againet the plaintiff, with ooata. 3 R. S. 333, a 55, 
10 Wend. 559. See aection 304, aubd. 3 of thia code. 

The matten of account muat be open and unliquidated, (2 Cow. 413,) thna if the 
plaintiff ahould prove a claim of $300, and the defendant payment on account, of 

J|350. the juatice muat giTe judgment for the balance. lb. But if inatead the defend* 
ant had proved a aet-off to the amount of $250, Uie juatice mint have Hnmit— ^f 
the complaint. (10 Wend. 555, 557.) 

Note to oubd. 5. — Executors and adminiatratore may ana hut eatmot be aned in a 
juaticea' court, and if they sue, the defendant may plead a aet-off if he have one, and if 
he prevail may have judgment againat such plaintiffs in their repreaentative characteft 
which will be evidence of a debt eatablished, to be paid in the ooniae of adminiatra- 
tion. (3 R. S. 333, a. 57.) 

§ 66. [48.] Answer of Title. — ^In every action brought in a 
court of justice of the peace where the title to real property 
shall come in question, die defendant may, either with or with- 
out other matter of defence, set forth in his answer, any mat- 
ter showing that such title will come in question Such 
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answer shall be in writing, signed by the defendant or his 
attorney, and delivered to the justice* The justice shall there- 
upon couotersign the same, and deliver it to the plaintiff. 

Hiw and the tcXlomng seetiomi roUtinjir to thu labjecty are taken with some di^ht 
modifieatioa fivm 2 R. S. 231, 257, as. 59 to 66. 

It is preramed, notwithstanding this provimon, that upon the dehvery of the 
undertaking the action shall be discontinued. A discretion is Tested in the jus- 
tice to decide whether the matter of defence set forth in the answer does in fact 
sAmp that title will come in question, and that if he is of opinion, that the answer 
tendered does not show that title will coma in question, he may proceed in the action. 

If socb a discretion is vested in the justice, it becomes material to inquire when 
it will be considered that title comes in question. 

In Cowen's treatise on justices' courts, vol. 1, pp. 463 to 469, and yd. 2, pp. 37S, 
973, will be found the best existing, although very imperfect answer to the questioB. 
When may it be said that title comes in question? 

^66. [49.] (Amended.) — Undertaking to be given* — At the 
time of answering, the defendant shall deliver to the justice a 
written undertalsing, executed by at least one sufficient surety, 
and approved by the justice, to the effect, that if the plaintiff 
shall, within thirty days thereafter, deposit with the justice a 
summons and complaint in an action in the county court for the 
same cause, the defendant will, within ten days after such de- 
posit, give an admission in writing of the service thereof. 

Where the defendant was arrested in the action before the 
justice, the undertaking shall further provide, that he will, at 
all limes, render himself amenable to the process of the court 
daring the pendency of the action, and to such as may be 
issued to enforce the judgment therein. In case of failure to 
comply with the undertaking, the surety shall be liable, not 
exceeding one hundred dollars. 

The amendment to this section is the msertion of the word <' county " for the 
word *' supreme.^' 

Where a .defendant omitted, within the prescribed time, to admit senrioe of a 
sunmons and complaint deposited by the plaiotiff wiUi a justice of the peace in pnr- 
soanee of this section, and upon the plaintiff bringing an action upon the undertaking 
of tbe defendant, deposited with the justice, the defendant moved in the supreme 
eoort for leave to admit serrice of the summons and complaint, and to stay plaintiff's 
poeeedingi on the undertaking ; held, that the court had no power to grant such re- 
ObL There was no action pending until the service of the summons (( 137.) conse- 
qneotly the court had no jurisdiction. Damt v. Jonei, 3 Code Rep. 63. 4 Pr. R. 340. 

Ic seemi thai it it is not necessary for the plaintiff to give notice to the defendant, 
of Uia deposit of the summons and complaint with the justice, but the defendant is 
boimd to ascertain for himself tbe fact of the same having been deposited, at the peril 
of loaing his right to answer. lb. 

Upon the code of 1848, sec. 49, which was indentical with sec. 56, of the code of 
1849, the question arose whether in the action commenced in the supreme court, it 
was Decessary or proper for the plaiotiff to put in a reply, and it was held that a re- 
ply wmm aeeessary. Rayce ▼. Brown^ Pr. R. 391. But : 
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It waB sobseqaently held under the code of 1849> that the caae of Aoyet ▼. Brown 
wai not applicable to that code, and now where title is set up in a jastice's court by 
answer, and a new suit is instituted m the county court, for the same cause a reply 
on the part of the plaintifTis not necessary, and if put in, will be struck out on motion^. 
UeNamara ▼. BiUly, 2 Code Rep. 43. 4 Pr. R. 44. 

The reason assigned for the decision was the different rules of pleading which 
prevailed under the codes of 1848 and 1849 ; as under the code of 1849 a reply in a 
justice's court was not necessary in any case. 

It seemBf that the summons or complaint, or both, in such a suit, should allude 
to the suit before the justice by some appropriate averment. lb. 

It does not seem necessary, or proper, that the defendant should join in the un- 
dertaking, nor does it seem necessary that the undertaking should be under seal, but 
it is thought that it should state a consideration on its face for the mal^ng thereof, 
that it should state the place of residence of the surety, and be acknowledged by 
him. The surety must justify to the amount of 9^00. It does not appear to be 
necessary to insert the extent of the surety's liability, as that is fixed by the statute. 

The undertaking when approved, would, it is presumed, remain in the custody of 
the justice, although it has been said that the justice may deliver it to the plaintiff — 
Pennington on Small Cause*, 192. 

Although section 423 of the code, and rule 76 of the rules of the supreme courts 
may not in strickness be said to govern the practice in justice's courts, it is probable^ 
those courts will conform to the practice prescribed by that section and that ruloj 
as nearly as can be. Perhaps, therefore, in case of two actions, and two undertak- 
ings with the same surety in each, such surety would have to justify to the amount 
of $400. Anon. 4 Pr. R. 414. 

The following forms are recommended to be used : — 

Form of Undertaking. 

[Justice's court of—] 

Before [namt of Juttiee] Justice. 

[nams of Plaintiff] Plaintiff. 

Against 

[name of Defendant] Defendant 

I, A. B. [name and residence of etarety] in consideration that this action, before 
[insert name of justice] be discontinued, hereby undertake, that if the above-named 
plaintiff, within thirty days after this undertaking be approved by the said justice, 
shall deposit with the said justice a summons and complaint, in an action in the 
county court for the same cause of action, as the cause of action in this action, that 
then the above-named defendant shall, within ten days after such deposit, give an 
admission in writing of the service of the said summons and complaint. Dated, &c. 

Where the defendant was arrested in the action before the justice, and after the 
word "complaint" '*and that the said defendant will at all times render himself amen- 
able to the process of the court during the pendency of such action, and to such proceas 
as may be issued to enforce the judgment therein.*' 

Form of justification of surety , to be subjoined, or endorsed. 

88. A B. [name of surety,] the surety named in the above [or, within] 

written undertaking, being duly sworn on his oath says, that he is worth $300 over 
and above all debts and responsibilities he owes or has incurred, and over and above 
his property exempt by law from execution. See note to section 60. 

^67. [50.] {Amended.)'^ Action discontinued — cMto.— Upon 
the delivery of the undertaking to the justice, the action be- 
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fere him shall be discontinued, and each party shall pay his 
own costs. The costs so paid by either party shall be al- 
lowed to him, if he recover costs in the action to be brought 
for the same cause in the county court. If no such action be 
brought within thirty days after the delivery of the under- 
taking, the defendant's costs before the justice may be recov- 
ered of the plaintiff. 

The amendiiMDt of thn 0ection conBtflte of the •abetitntioa of tho word *' eoufily*' 
4br the word " Bopreme.'* 

^ 58. [51.] If undertaking not given. — If the undertaking 
be not delivered to the justice, he shall have jurisdiction of 
the cause, and shall proceed therein ; and the defendant shall 
be precluded, in his defence, from drawing the title in question. 

§ 69. [52.] The same. — If, however, it appear on the trial, 
from the plaintiff's own showing, that the title to real property 
is in question, and such title shall be disputed by the defend- 
ant, the justice shall dismiss the action, and render judgment 
against the plaintiff for the costs. 

The law was the Baroe before the code, (3 R. S. 237, b. 63,) per Willard, J.» in 
MeNamara ▼. Bitelyy 4 Pr. R. 44, and aee note to eection 55 of thie code. 

Where it appean on the trial from the plaiutiflTs own Bhowing^, that the title to 
leal property ia in queation, and Bach title ehall be disputed, the partiea, by conaent- 
iof that the JoBtice shall adjudicate on the disputed title, do not confer jarifldiction. 
Stnker ▼. Mott, 6 Wend. 465. 

§ 60. [53.] (Amended.) — Another action may be brought. — 
When a suit before a justice shall be discontinued by the 
delivery of an answer and undertaking, as provided in sec- 
tions fifty-five, fifty-six and fifty-seven, the plaintiff may 
prosecute an action for the same cause in the county court, 
and shall complain for the same cause of action only, on which 
be relied before the justice; and the answer of the defendant 
jhall set up the same defence only which he made before the 
justice. 

The amendment is the Babetitution of the word *' county" for the word ** au- 
|>reme," and the words *< shall set up the same defence only" for the worda " ahall 
be ihe same." 

On a new action beinfjr brought, this section obvioosly contemplates that the com- 
plaint and answer shall be as before the justice, without any farther or additional 
pleading, per Willard, J., in MeNamara v. Bitely, 4 Pr. R. 44, and the plaintiff 
cannot ameod his answer in the county court, of oourae. Cusson v. Whalon, 5 Pr. 
R. 302, 306. But might it not be amended by leave of the court ? In Wendell ▼. 
Mitchell, 5 Pr. R. 424, Haod, J., says a party may put his pleadings below in proper 
form after removal, or however inartificially drawn, the court may treat them aa in 
proper form, but they oannot be amended in matters of substance. 
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If the plaintiff comi^aiiM for a different cavee of action, or the defendant aeta up ft 
different defence in hie anawer from that uaed before the joatice, the proper remedy 
of the adverae party ia by motion to atrike out the pleadinfj^, and require it to be con- 
iormed to that in the court below. Brotherwn ▼. Wright, 15 Wend. 340. TulhiU 
▼. Clarke, 11 Wend. 643. But while the plaintiff ia restricted to the aame cause of 
action, the reotriction doea not extend to matten of formt and hie comphiint in tbe^ 
county court may be in a form adapted to that court, although it may differ from 
the form of hia complaint before Hhe jnatice. The teat ia, does it atate the same- 
cause of action ? People r. Albany Com. Pleas, 19 Wend. 123. A aimilar rule, 
it is apprehended, will apply to the anawer, and that if it state the same ground of 
defence a mere diffisrence in form between it and the answer before the justice wiU 
not invalidate it See, per Hand, J., in Wendell t. Mitchell, supra. 

The suit brought for tlie same cauae in the county court is an action originally 
commenced in such county court, and not a suit originally commenced in a court of 
a justice of the peace. Hyland ▼. Loomis, 3 Pr. R. 223. For the importance of 
thJa distinction, in case of appeal, see section 11— and aee note to sections 56 and 62. 

§ 61. [64.] (Amended.) — Costs. — ^If the judgment in the 
county court be for the plaintiff, he shall recover costs ; if it be 
for the defendant, he shall recover costs, except that upon a 
verdict he shall pay costs to the plaintiff, unless the judge 
certify that the title to real property came in question on the 
trial. 

The amendment is the substitution of the word " county ** for the word " supreme.'^ 
As to the mode of entering judgment, see section 274 of this code. 

§ 62. [p^J] (Amended.) — Answer of tiiU as to one cause of 
action. — ^If, in an action before a justice, the plaintiff have 
several causes of action, to one of which the defence of title 
to real property shall be interposed, and as to such cause the 
defendant shall answer and deliver an undertaking, as pro- 
vided in sections fifty-five and fifty-six, the justice shall dis- 
continue the proceedings as to that cause, and the plaintiff* 
may commence another action therefor in the county court. 
As to the other causes of action, the justice may continue bis 
proceedings. 

The amendments of sections 60, 61 and 62, consist merely in the aubatitntion in 
each section, of the word " county " for the word " supreme." 

^ 63. [56.] Docketing justices^ judgments i and effect thereof^ — 
A justice of the peace, on the demand of a party in whose 
favor he shall have rendered a judgment, shall give a tran- 
script thereof, which may be filed and docketed in the office of 
the clerk of the county where the judgment was rendered. 
The time of the receipt of the transcript by the clerk shall be 
noted thereon and entered in the docket ; and, from that time,. 
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the judgment shall be a judgment of the county court. A cer- 
tified transcript of such judgment may be filed and docketed 
in the clerk's office of any other county, and with the like 
effect, in every respect, as in the county where the judgment 
was rendered ; except that it shall be a lien, only from the time 
of filing and docketing the transcript. But no such judgment 
for a less sum than twenty-five dollars, exclusive of costs, 
hereafter docketed, shall be a lien upon, or enforced against 
real property. 

So mocb of this wcUon as relates to the filiog a transcript in a county other than 
that in which the judgment' was rendered, is taken from laws of 1845, p. 263 ; the 
fmner part of the section is from 2 R. 8. S44, s. 129. 

A judgment rendered in a justice's court acquires no additional validity by being 
transcribed and docketed in the office of the county clerk, except that it then becomes 
a lien opon the real estate of the judgment debtor. Nothing is added to its period 
of ezisteuce as a judgment The lien of snch a judgment continues only six years, 
unless the judgment is reviTed, and the lien ceases with the right of the judgment 
creditor to maintain a suit upon it Young v. iZemer, 4 Barb., S. C. R. 442. The 
provisions of the Revised Statutes, (2 R. 8. 202, s. 3,) making a judgment a lien ten 
years from the time of docketing, applies only to judgments of courts of record, and 
not to judgments in justices' courts. lb., and Johnfon v. BurriUt 2 Hill 238. Justices* 
judgments are within 2 R. S. 224, s. 18, subd. 2 ; by which actions on judgments 
of courts not of record are limited to six years. lb. Is the time for bringing an 
action now limited by the 90th fiection of this code 7 

See further note to section 68 of this code. 

§ 64. [67.] (Amended.) — Rules. — The following rules shall 
be observed in the courts of justices of the peace. 

1. 

The pleadings in these courts are : 

1. The complaint by the plaintiff; 

2. The answer by the defendant. 

2. 

The pleadings may be oral, or in writing ; if oral, the 
substance of them shall be entered by the justice in his docket ; 
if in writing, they shall be filed by him, and a reference to 
them shall be made in the docket. 

3. 

The complaint shall state, in a plain and direct manner, 
the facts constituting the cause of action. 
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4. 

The answer may contain a denial of the complaint, or of 
any part thereof, and also notice in a plain and direct man- 
ner, of any facts constituting a defence. 

5- 

Pleadings are not required to be in any particular foriiiy 
t)Ut must be such as to enable a person of common under* 
standing to know what is intended. 

6. 

Either party may demur to a pleading of bis adversary, 
or any part thereof, when it is not sufficiently explicit to enable 
him to understand it, or it contains no cause of action or de- 
fence, although it be taken as true. 

7. 

If the court deem the objection well founded, it shall order 
the pleading to be amended, and, if the party refuse to amend, 
the defective pleading shall be disregarded. 

8. 

In case a defendant does not appear and answer, the 
plaintiff cannot recover, without proving his case. 

9. 

In an action or defence, founded upon an account or an 
instrument for the payment of money only, it shall be sufficient 
for a party to deliver the account or instrument to the court, 
and to state that there is due to him thereon, from the adverse 
party, a specified sum, which he claims to recover or set off. 

10. 

A variance between the proof on the trial, and the allega- 
tions in a pleading, shall be disregarded as immaterial, unless 
the court shall be satisfied that the adverse party has been 
misled to his prejudice thereby. 

11. {Amended.) 
The pleadings may be amended at any time before the 
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trial, or during the trial, or upon appeal, when by such amend* 
ment substantial justice will be promoted. If the amend- 
ment be made after the joining of the issue, and it be made 
to appear to the satisfaction of the court, by oath, that an ad- 
journment is necessary to the adverse party in consequence 
of such amendment, an adjournment shall be granted. The 
court may also, in its discretion, require as a condition of an 
amendment, the payment of costs to the adverse party. 

12. 

Execution may be issued on a judgment, heretofore or 
hereafter rendered in a justice's court, at any time within five 
years after the rendition thereof, and shall be returnable sixty 
days from the date of the same. 

13. 

If the judgment be docketed with the county clerk, the 
execution shall be issued by him to the sheriff of the county, 
and have the same effect, and be executed in the same man- 
ner as other executions and judgments of the county court, 
except as provided in section 63. 

14. 

The court may, at the joining of issue, require either party 
at the request of the other, at that or some other specified 
time, to exhibit his account on demand, or state the nature 
thereof as far forth as may be in his power, and in case of his 
defaijlt preclude him from giving evidence of such parts there- 
of as shall not have been so exhibited or stated. 

15. 

The provisions of this act, respecting forms of action, par- 
ties to actions, the rules of evidence, and the times of com- 
mencing actions, shall apply to these courts. 

NoU to rule 2. The proTision for yerifyiDgr pleadings is incapable of being applied 
to oral pleadings. It is only those subscribed by the party that are to be Terified, and 
the oatii of a party to bis verbal complaint or answer wonid be idle in the extreme. 
Williams ▼. Price, 2 Sand. S. C. R. 229. An answer of title mast be writing. See 
section 55 of this code. 
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NoU to niZe 5.--^VBat latitude is allowed in pleadiofi in oonrta ef jeetiees of die 
peace, and coarti conatrae them liberally. R099 y. HamUtorit 3 Barbw, S. C. R. 609. 
Note to rule 8. — ^This proyiaion waa not in the code of 1848, and a qoeotion arooe 
on thia point. Smith or Swift t. Falconer, 1 Code Rep. 120, 3 Sand. S. C. R. 640. 
Muecott y. Miller, 1 Code Rep. 133. Everttt r. Liek, ih, 71. The plaintiff oannct 
take jndganent for more than the amount mentioned in the aammona. Partridge ▼• 
Oovld, 1 Code Rep. 85, and 3 Sand. S. C. R., 237, lub. nom. Partridge t. Thayer. 
The court of common plearfor the city and county of New-Tork held, that where 
in a juatice'i court a defendant appeaia and puta in an anawer, the proTiaiooa oi 
aection 168 apply, and therefore where a defendant appeared and put in an anawar 
of payment and let-off, held, that the plaintiff *a demand waa thereby admitted and 
did not require to be proved. Young ▼. Moore, 3 Code Rep., 343. See note to 
rule 2 of thia aeotion. VeCourcv t. Spalding, 3 Code Rep. lb. 

Note to rule 11. — ^The amendment to this rule ia the ominion at the end of theae 
worda: be fixed hy the court ; but 00 amendment ahall be allowed after a witneaa ia 
awom on a trial, when an adjournment thereby will be made neceeeary. Juatioe'a 
courta poeseia the same power as to amendraente aa courts of record. Fulton ▼. 
Heaton, 1 Barb. S. C. R. 553, and aee section 173 of this code. 

Note to rule 13. — An attorney at law may issue an execution to enforce the 
collection of a judfpnent rendered by a joatioe of the peace, in casea where a 
trauacript has been filed and judgment docketed in the county clerk's office. Swrnkinm 
▼. Page, 1 Code Rep., 107. 

Note to rule 14.— -See section 65 of this code and note. 

Note to rule 15. — See note to rule 3 of this section. This section corresponds to 
section 57 in the code of 1848. That section was decided not to extend to the effect 
and operation of pleadinga, and not to make sections 143 and 148 (ss. 131, 127,) 
applicable to pleadings in justices* courts. Cornell ▼. Smith, 2 Sand. S. C. R. 390. 
But section 168 haa been held to apply to pleadings in justices* couxts. See note to 
section 168 of this code. Prior to the code going into effect, a plea of puie darrein 
continuance waa held, the only means the defendant had of introducing matterB of 
defence ariaing after the issue joined and before the trial. Reeeequie v. Browneon, 
4 Barb. S. C. R. 541 ; and where a defeodaat tendered such a plea and it was refused, 
and he appeared on the trial and examined witnesses, it was held on appeal that he 
had not thereby waived his right to such plea. lb. It is presumed that where aueh 
a plea would have been proper, an amendment of the answer already made will be 
allowed. See Houghton v. Skinner, 5 Pr. R. 420. 

Whenever a judgment is rendered by a jvUce against any party, (unless where 
it is otlierwise expressly provided,) it must be with costs of the suit ; but the whole 
amount of all the items of such costs are not, in any case, to exceed five dollara. 
The costs of a commission to examine foreign witnesses may be taxed in the judg- 
ment, although the same exceed the sum of five dollars. (Laws 1841» p. 113.) 



TITLE VIL 
Of Justices and other Inferior Courts in Cities** 

Chaptke I. Marine court in New- York city. 

II. Justicea' courts in New-Tork city. 

III. Justices' courts of cities. 

rV. General provisions. 

Chapter I. 

Marine Court ofNew-Tork City. 
^ 66. [68.] Jurisdiction. — The marine court of the city of 

* *< Both parties have argued this point on the supposition that the provision of the 
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New-York shall have jurisdiction in the following cases, and 
no other : 

1 • In actions similar to those in which courts of justices of 
the peace have jurisdiction, as provided by sections 53 and 64. 

2. In an action upon the charter or a by-law of the corpo- 
ration of the city of New-York, where the penalty or forfeiture 
shall exceed twenty-five dollars, and not exceed one hundred 
dollars. 

3. In an action between a person belonging to a vessel in 
the merchant service, and the owner, master, or commander 
thereof, demanding compensation for the performance, or 
damages for the violation, of a contract for services on board 
such vessel, during a voyage performed, in whole or in part, 
or intended to be performed, by such vessel, though the sum 
demanded exceed one hundred dollars. 

4. In an action by or against any person belonging to or 
on board of a vessel in the merchant service, for an assault 
and battery or false imprisonment, committed on board such 
vessel, upon the high seas, or in a place without the United 
States, of which the ordinary courts of law of this State have 
jurisdiction, though the damages demanded exceed one hun- 
dred dollars. But nothing in this or the last preceding subdi- 
vision of this section, shall give the court power to proceed 
in any of the cases therein referred to, as a court of admiralty 
or maritime jurisdiction.* 

In a case arising under the code of ]848» the plamtifBi ening hi this conrt were 
ordered to famiBh the defendant with a bill of particnlara, and on the plaintiffi failingr 
to furnish such bill, the conrt entered a jadgment of non pros. On appeal to the 
soperior court the jadgment was reversed, the conrt holding that since the code took 
emet there was no longer any provision or practice requiring bill of particulars to be 
given. Section 135 (now 158) was not applicable to the complaint below. There 
was no allegation nor any reasonable inference that the plaintiff' demand consisted 
of more than 20 items. It is clear the court had not power to non pro9. the plaintiff, 
for refusing to deliver a bill of particnlara Winalow v. Kieraki, 2 Sand. S. C. R. 
304, 3 Code Rep. 201 ; and see sub-division 14 of section 64. 

Where a non-resident was sued by a long lummoDs, and appeared on the return 
day and answered, consented to an adjournment, appeared at the adjournment and 
then objected to the jurisdiction of the court, it was held that the objection came 
too late ; and that it might well be inferred from the defendant's aots, that he had 
agreed to enter on action without process. Rolnnian v. Waet^ 1 Sand. S. C. R. 19. 



statutes relating to justices' courts apply to this city. By a section at the end 
of that title, it is expressly provided that that title shall not apply to the courts in 
New- York. The laws governing these conrts will be found in the 3d revised laws 
of 1813." Jackmm v. Wheedouj Code Rep. 186. 
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On an appeal fh>ni this oonit it wai objected that the JDd|rment was not actaally 
entered within foar days of the hearing, the court aaid, — We do not think the objec- 
tion that the judgment was not actually entered until after four days, a sufficient 
ground of reversal. The statute requiring justices to enter judgment in their dockets 
within four days, does not apply to the marine court. The judgment was pro- 
nounced witiiin the period limited by the act, and although it may be true that the 
time for appealing would not begin to run until the judgment was actually rendered, 
we think the statute was sufficiently complied with. Cohen t. Cott, 3 Code Rep. 33. 



Chapter IL 

Justices* Courts, in New-YorTc City. 

% 66. [69.] Jurisdiction. — The assistant justices' courts in 
the city of New-Yorkj shall hereafter be styled the justices' 
courts in the city of New- York, and shall have jurisdiction 
in the following cases : 

1. In actions similar to those in which justices of the peace 
have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or a by-law of the corpo- 
ration of the city of New-York, where the penalty or forfeiture 
shall not exceed one hundred dollars. 

See Laws of 1848, c. 153, p. 349. The statute permitted a non-resident plaintiff 
to sue in a justice's court hy a short summons, having not less than two nor more 
than four days to run. He could also sue by the ordinary summons, having not leas 
than six nor more than twelve days to ran. Such a plaintiff sued by a summons, 
dated January 13, and returnable Monday, January 17 ; and it was held, that 
such a summons conferred no jurisdiction. King v. Dovodall, 3 Sandf. S. C R. 131, 
3 Code Rep. 300. An assistant justice has jurisdiction where the plaintiff resides in 
his district, thus where the plaintiff resided in the eighth ward, being one of the wards 
for which the justice was appointed, and one of the defendants resided in Queen's 
Gounty^, and the other in the twelfth ward, it was held, the justice had jurisdiction. 
Murphy v. Mooney, 3 Sand. S. 0. R. 388, 3 Code Rep. 300. But au assistant 
justice elected under the act of 1848, has no jurisdiction where the defendant and 
one of the plaintiffs reside in the city, and neither of the parties reside in a ward 
within the justice's district Cornell v. Smith, 3 Sand. S. C. R. 390. 3 Code 
Rep. 301. Appearing and pleading without objection, do not waive the defect, nor 
confer jurisdiction, the statute being peremptory that the justice shall dismiss the 
cause. lb. Hence an objection that a justice*s court has not jurisdiction of the person 
is not waived by an answer omitting to raise it. Jb. The justice need not wait an 
hour after the time for appearance mentioned in the summons, before proceeding 
with the cause. Klenek v. De Forest, 3 Code Rep. 185. See 3 R. S. 333. 

And by Laws of 1848, p. 404, it is enacted, that the justices' courts of the city of 
New-York, established by the act in relation to justices' and police courts in the city 
of New-York, passed March 30, 1848, shall be designated as the assistant justices' 
courts in the city of New- York, and such courts shall be deemed to be the courts 
referred to in the code, as the assistant justices' courts of the city of New- York, and 
shall have the jurisdiction mentioned in section 59 (now 66) of that act. 
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Chaptbr III. 

TAe Justices* Courts of Cities* 

§ 67. [60.] Jurisdiction, — The justices' courts of cities 
shall have jurisdiction in the following cases, and no other : 

1. In actions similar to those in which justices of the peace 
have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or by-laws of the corpo- 
rations of their respective cities, where the penalty or forfeiture 
shall not exceed one hundred dollars. 

See u to th6w courts 2 R. 6. 323. Laws of 1848. p. 66, enact that all the pro- 
jmouB of the act entitled ** Ao act in relation to fraudulent debton," passed March 
90tb, 1838, shall extend to judgments rendered before the justices' courts of the cities 
of Albany, Troy, and Hudson. 

And Laws of 1849, p. 33, enact that the courts of justices' of the peace in the 
city of Rochester, shall have jurisdiction in actions upon the charter, or by-laws of 
nJd corporation, where the penalty or forfeiture shall not exceed ^tOO. Are these 
pnrisions repealed ? 



Chapter IV. 

General Provisions* 

§ 68« [61.] (Amended.) — Sections 66 to 64 applicable to this 
ftWe.— The provisions of sections 66 to 64, both inclusive, re- 
lating to forms of action, to pleadings, to the times of com- 
mencing actions, to the rules of evidence, to filing and docket- 
ing transcripts of judgments, to their effect and the mode of 
enforcing them, and to proceedings where title to real prop- 
erty shall come in question, shall apply to the courts em- 
braced in this title ; except that after the discontinuance of 
the action in the inferior court, upon an answer of title, the 
new action may be brought either in the supreme court, or in 
any other court having jurisdiction thereof; and except, also, 
that in the city and county of New- York, a judgment of twenty- 
five dollars or over, exclusive of costs, the transcript whereof 
is docketed in the office of the clerk of that county, shall have 
the same effect as a lien, and be enforced in the same manner 
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as, and be deemed a judgment of the court of common pleas for 
the city and county of New- York. 

Tlie amendment ii the ineertion of the words— " and h€ deenud '' printed in itnlie. 
No donbt the legialeture intended to rabetitnte the word '* eoonty " for the woid 
ntpreme in thie wction, but they have not done ao. 

The joatioe ia bound to give a tranacript on demand to any party intereited in 
the jndpnent, on being paid for rach tranacript (Lawa of 1841, p. 114.) If the 
juatice refuaea, a mandamus will lie to compel the delivery of the transcript 8 Cow. 
1S3. The filing a tranacript deprivea the justice of any further control over the 
judgment. Re SholUt 9 Cow. 506. The tranacript may be made after the expira- 
tion of the juaticea* term of office. Maynard ▼. ThompBon, 8 Wend. 393 ; and it 
need not show jurisdiction on its face. Jackmm ▼. BowUnd, 6 Wend. 666. Jaetwam 
T. Jofiea. 9 Cow. 183, 10 Cow. 333. Jaehrnn ▼. Low, 9, Cow. 189, 10 Cow. 233. 
This section corrsoponds to section 61 in the code of 1848, and that aection was 
held not to make sections 143 aud 148 (sa. 131, 137.) applicable to Readings in 
jnstioss' courts. CamtU ▼. Smithy 3 S. C. R. 390, 3 Code Rep. 301. But section 
168 haa been held to be applicable to pteadinga in Justioea* oonrta. See note to 
aectiona 63 and 168. 

' After a judgment in a county court of one oonnty, if an execution be ianied 
into another county before any tranacript filed in that county, the court may order a 
tnmacript to be filed nmneff tunc Roik r. SekloMt 6 fiarb. & C. B. 30a 



PART IL 



OF CIVIL ACTIONS. 



TITLE I. Tnn Foui. 

II. Tim or CoMMiNcnio Tmii. 

III. Paetibi. 

IV. Placb or Trial. 

y. Manmbe or CoMmBNcnro. 

VI. Plbadinoe. 

Vn. Peotuional Rbhediks. 

VIII. Teial and JirDOMBirr. 

IX. ExBcimoif or thi Jvoommmr. 

X. CofTB. 

XL Appbalb. 

XII. MliCBUJkKBOIJB pBOCBBDmas. 

XIII. AoTiotfi Iff Paeticulae Cabbb. 

XIV. Peovibionb Rblatimo to Exjbthio Suitb. 
XV. Gkmbeal Peoyibiomb. 



TITLE L 
Farm of Civil Actions. 

fiicnoH 69. DiBiiiictioii betwean BctionB at law and aaitB in equity, aboIiBbBd. 

70. PartioB how deaigDatad. 

71. AetionB on jadgmenta. 
79. Faignad kaoaa, abolUiad. 

^ 69. [62.] Distinction between actions at law and suits in 
equity abolished. — The distinction between actions at law, and 
suits in equity, and the forms of all such actions and suits, 
heretofore existing, are abolished ; and there shall be in this 
state, hereafter, but one form of action, for the enforcement or 
protection of private rights and the redress of private wrongs, 
which shall be denominated a civil action* 

Tbo aflbet of thia aaction baa baan much diacnwad and baa alidtad ramarka in 
BBVonl eaaaa. In Shaw r. Jayna, (4 Pr. R. 119, 123.) Wallaa J. aaid, it ia a mia- 
take ffO anppoaa that tha diatinetion batwaan law and aqaity ia aboliahad, it ia only 
tbo diatinetion of acftona that ia aboliahad. Tha cominon law ramaina aa much tha 
rtandaid of eiril lighta aa arar, it ia tba graat rnla of acUon for tha citisen. Eqaity ia 
BB it alwaya waa aaziliary to tba oommon law, and ia narar to ba inrokad aieepting 
whaie tba rnlaa of law ara found inadaqoata to afibid ancb raliafi aa tba pacaliar 
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circumftaiicas of particular eaaee demand, and per Mason J. While, howeTer, th* 
code haa aboliihed all diaiinction between law and equity, so far aa the form of the 
action and the jariadiction of thia (the aupreme) court, ia concerned, and so far aa the 
mode of commencing aaita and the forma of pleadinga, &c. are concerned, atill there 
ia recognized ao far aa the forum (that ia a jury or the court,) before which the trial 
ahall be had, to a certain extent a diatinction atill, Hill ▼. Me Cortky, 3 Code Rep. 
49. Again Willard aaya v ** The code haa abolished the diatinction of the forma of 
action which formerly exbted; but for the parpoaea of ooeta at least, it recognizea th» 
character of actiona as formerly understood." Hind* v. Myer9^ 4 Pr. R. 316, 357, 
and per Barculo J, 

'* AUhoagh the/orfn# of actiona are aboliahed, the principlea which govern them 
are retained.'* McMaster ▼. Booth, 4 Pr. R. 427, 428, 3 Code Rep. 111. 

Again, Gridley J., aaya: It ahould not be forgotten that all distinctiotu between 
actiona at law and auita in equity has been abolished. Munton y. Hagermaut 5 Pr. 
R. :^23, 226, and see also per Welles, J. in Merrifield y. Cooley, 5 Pr. R. 272, 273. 
Ji another case {Rov> y. Row, 4 Pr. R. 133.) Barculo J., said, " The legal action 
«f the code is expressly sabstitoted for auita in equity. AH the foregoing caaea were 
decided in the aupreme court, but the queation has been passed upon in the superior 
court of the city of New- York, and at a general term of that court, present Oakley 
Ch. J., and Sandford and Paine, J J., it was said : 

A much broader effect has been claimed for the abolition of the distinction be- 
tween legal and equitable remedies than was oyer intended by the Legislature. • The 
6rst section of the code shows what was intended by tbe word '* remedies.*' It is 
limited to actions and special proceedings, and the declared object of tbe preamble to 
the code is simply to abolish the distinction between legal and equitable actions. 
There is no ground for supposing that there was any design to abolish the distinction 
between the modes of relief known to the law as legal and equitable, or to substitute 
the one for the other, in any case. Those modes of relief— the judgment or the de- 
cree — to which a party, upon a certain state of facts, was entitled, were fixed by the 
law of the land. No inferenee or deduction from a statute, nothing short of a post- 
tiye enactment, could change them. The code contains no such enactment, and 
we do not perceiye in it any countenance for an inference or deduction to that e^ct 
Linden y. FritZy 3 Code Rep. 164. 5 Pr. R. 188, 191. In the last named ease the 
important question was passed upon as to the course to be pursued where a party 
has co-existent both a legal and equitable remedy. In that case the complaint was to 
reooyer possession of leasehcdd property for alleged breaches of the coyenanls in the 
lease. The complaint, after setting forth the yiolations of ooyenant for which the 
plaintifis sought to reooyer, prayed for a judgment of forfeiture of the term of yean 
— that the defendants be for that cause dispossessed, and that the plaintiffs be put 
into possession of the premises. It then prayed for an injunction to restrain the de- 
fendants from making alterations in the buildings, and from using them for retailing 
liquors, and in other modes prohibited by the coyenants in the lease. The court said: 
The forfeiture and re-entry prayed, are the relief heretofore granted in the action of 
ejectment brought for the recovery of demised premises. The injunction asked, is 
purely equitable relief, heretofore giyen in a chancery suit, and in conformity to the 
principles of equity. The ejectment brought to effect a re-entry, for breaches of the 
condition in a lease, has always been regarded in the law as a hard action — one 
Btrietisiimi jurit ; and the English chancery reports abound in cases in which the 
courts of equity have been importuned to relieve tenants against the forfeitures claim- 
ed in such actions. A proceeding like that before us would neyer have been thought 
of under the system of remedies in force prior to the code. Equity abhors forfeituresi 
and always relieyes against them when possible to do so ; and no man would have 
ventured under that system, to ask her for one of her most benign remedies, while in 
the same breath he demanded from her a rigorous forfeiture of his opponent's estate 
in the subject of the controversy. Does the code make any change in this respect ? 
Can a plaintiff, under the code, ask for equitable relief, and in the same suit demand 
a forfeiture? We are clear that the code has not altered the rule. It haa abolished 
the distinction between the legal and equitable remedies, but it has not changed the 
inherent difference between legal and equitable relief. Under the code, the proper 
relief, whether legal or equitable, will be administered iu the same form of proceed- 
ing. In some cases, alternative relief may be prayed, and relief be granted, in one 
or the other form, in which cases an action at law was necessary l^fore, to attain 
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the ooe foriD» and a bil) in eqatty, to reach the other. A euit for specific perform- 
•Doe 10 one of that description. Bat we think inconsistent relief can be no more 
ari^ed now than it conid be under the old system. A vender cannot now exhibit a 
complaint, demanding payment of an instalment of purchase money in arrear, and 
sbo forfeiture of the contract of sale, and lestoration of the possession, even if the 
contract expressly provided for such payment and forfeiture. There can be no better 
flhistration of our meaning than this case. The forfeiture of the term is a relief to- 
tally inconsistent with any equitable remedy. The lessor may pursue his remedy 
for a re-entry, or proceed for an injunction and damages, leaving the tenant in pos- 
session. He has an undoubted option to do either, — he cannot do both. " He that 
seeka equity must do equity," is a maxim which lies at the foundation of equity juris- 
prudence, and it is not at all affected by any change of remedies. 76. 
See further on this point, note to section 140 of this code. 

§ 70. [63.] Parties, how designated, — In such action, the 
party complaining shall be known as the plaintiff, and the 
adverse party as the defendant. 

^ 71. [64.] Actions on judgments, — No action shall be 
brought upon a judgment rendered in any court of this State^ 
except a court of a justice of the peace, between the same 
parties, without leave of the court for good cause shown, on 
noti(;ie to the adverse party; and no action on a judgment 
rendered by a justice of the peace, shall be brought in the same 
county within five years after its rendition, except in case of 
bis death, resignation, incapacity to act, or removal from the 
county, or that the process was not personally served on the 
defendant, or on all the defendants, or in case of the death of 
some of the parties, or where the docket or record of such 
judgment is or shall have been lost or destroyed. 

Under section 64 of the code of 1848, which in the parts material to the question 
are identical with this, it was held by the superior court that assistant justices* courts 
came within the description of justices' courts in the section mentioned, and that a 
justices* judgment recovered before the code took effect, was not within [section 
64 of code of 1848,] this section. Maguire v. Oallagher, 2 Sand. S. C R. 403. 
1 Code Rep. 127. The court of common pleas for the city and county of New- 
York, have, however, decided differently in Milli v. Winslov>, 3 Code Rep. 44. 
[see note to sub. 1 of sec. 53 ante.] 

This section as it stood in the code of 1848, was held not to prevent a judgment 
creditor, whose execution was issued and returned unsatisfied before the code went 
mto effect, from proceeding against his debtor by a complaint in the nature of a cred- 
itor's bill, without first obtaining the leave of the court in which the judgment was 
recovered. Quick v. Keeler^ 2 Sand. S. C. R. 231, 3 Code Rep. 205. Vunham t 
NiehoUon, 2 Sand. S. C. R. 636. 

§ 72. [65.] Feigned issues abolished. — Feigned issues are 
abolished ; and instead thereof, in cases where the power now 
exists to order a feigned issue, or when a question of fact, not 
put in issue by the pleadings, is to be tried by a jury, an order 
for the trial may be made, slating distinctly and plainly, the 

4 
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question of fact to be tried, and such order shall be the only 
authority necessary for a trial. 

See rules of lopreme court, in appendix, rule 71. 



TITLE II. 



Time of commencing civil actions, 

Ghaptbr I. In general. 

II. For the recovery of real property. 

III. Other than for the recovery of real property. 

IV. General proviaioni. 



Chapter L 

Time of commencing actions in general. 

SacTiON 73. Repeal of existing limitations. 

74. Time for commencing actions, Slc. 

§ 73. [66.] Repeal of existing limitations. — The provisions 
contained in the chapter of the revised statutes, entitled ** of 
actions and the tiroes of commencing them," are repealed, and 
the provisions of this title are substituted in their stead. This 
title shall not extend to actions already commenced, or to cases 
where the right of action has already accrued ; but the statutes 
now in force shall be applicable to such cases, according to the 
subject of the action, and without regard to the form. 

Section 66 of the code of 1848, for which this section was substituted, repealed 
only the 2d, 3d, 4th and 5th articles of the chapter of the revised statutes referred to. 
In other respects the sections are identical. A question has arisen, whether this 
section excludes the provision contained in section 99 now 110, audit was deci- 
ded that this section had no application to section 99 now 110. Wadiworth ▼. 
Thomas, 3 Code Rep. 227, and see section 110 of this code, and note. 

^74. [67.] (Amended.) — Period of limitation f answer ^^c. — 
Civil actions can only be commenced within the periods pre- 
scribed in this title, after the cause of action shall have accrued, 
except where, in special cases, a different limitation is pre- 
scribed by statute, and in cases mentioned in section seventy- 

* The principle of the statute of limitations is applicable by analogy to demands 
prosecuted in the surrogate's court without any express provision. Re De la eroix 
d€ee*d» I Bradford, Sonogata Rep. 1. 
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three. But the objection that the action toas not commenced mthin 
the time limited, can only be taken by answer* 

The amendineiit eomisto in the addition of the worde at the end printed in 
italic. 



Chapter II. 



property. 



StffnoK 75. When the people will not sae. 

76. When action cannot be brought by grantee from the State. 

77. When actions by the people or their grantees to be brooght within 

twenty yeara. 

78. Seisin within twenty yeara, when necessary. 

79. Seisin within twenty years, when necessary in action or defence 

founded on title, &c. 

80. Action after entry, or right of entry. 

til . Possession when resumed. Occupation when deemed luder legal title. 

82. Occupation under written instrument, die. 

83. Adverse possession, under written instrumenti 6lc, 

84. Premises actaally occupied, held adversely. 

85. Adverse possession under claim of title not written. 

86. Relation of landlord and tenant, as affecting adverse possession. 

87. Descent cast. Effect of. 

88. PersooB under disability. 

§ 76. When the people will not rue. — The people of this State 
will not sue any person for or in respect to any real property, 
or the issues or profits thereof, by reason of the right or title of 
the people to the same, unless, 

1. Such right or title shall have accrued within forty years 
before any action or other proceeding, for the same, shall be 
commenced ; or unless, 

2. The people, or those from whom they claim, shall have 
received the rents and profits of such real property, or of some 
part thereof, within the space of forty years. 

§ 76. When action cannot be brought by grantee from the 
State. — No action shall be brought for, or in respect to, real 
property, by any person claiming by virtue of letters patent, or 
grants from the people of this State, unless the same might have 
been commenced by the people, as herein specified, in case 
such patent or grant had not been issued or made. 

§ 77 . When actions by the people or their grantees to be brought 
within twenty years. — When letters patent or grants of real prop- 
erty shall have been issued or made by the people of this 
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State, and the same shall be declared void by the determination 
of a competent court, rendered upon an allegation of a fraudu^ 
lent suggestion, or concealment, or forfeiture, or mistake, or 
ignorance of a material fact, or wrongful detaining, or defective 
title, in such case, an action for the recovery of the premises 
so conveyed, may be brought either by the people of this state, 
or by any subsequent patentee or grantee of the same premises, 
his heirs or assigns, within twenty years after such determinar 
tion was made, but not after that period. 

§ 78. Seisin within twenty years, when necessary* — No actioi> 
for the recovery of real property, or for the recovery of the 
possession thereof, shall be maintained, unless it appear that 
the plaintiff, his ancestor, predecessor, or grantor, was seized 
or possessed of the premises in question within twenty years 
before the commencement of such action. 

^ 79. Seisin within twenty years, when necessary in action or 
defence founded on title. — No' cause of action or defence to an 
action founded upon the title to real property, or to rents or 
services out of the same, shall be effectual, unless it appear 
that the person prosecuting the action, or making the defence, 
or under whose title the action is prosecuted or the defence is 
made, or the ancestor, predecessor or grantor of such person, 
was seized or possessed of the premises in question, within 
twenty years before the committing of the act in respect to 
which such action is prosecuted or defence made. 

^ 80. Action after entry or right of entry. — No entry upon 
real estate shall be deemed sufficient, or valid as a claim, un- 
less an action be commenced thereupon within one year after 
the making of such entry, and within twenty years from the 
time when the right to make such entry descended or accrued. 

^ 81. Possession presumed. Occupation, when deemed under 
legal title. — In every action for the recovery of real property, 
or the possession thereof, the person establishing a legal title to 
the premises, shall be presumed to have been possessed thereof 
within the time required by law ; and the occupation of such 
premises by any other person, shall be deemed to have been 
under and in subordination to the legal title, unless it appear 
that such premises have been held and possessed adversely to 
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«nch legal title, for twenty years before the commencement of 
such action. 

^ 82. Occupation under written instrument. — Whenever it 
shall appear that the occupant, or those under whom he claims^ 
entered into the possession of premises under claim of title, 
exclusive of any other right, founding such claim upon a writ- 
ten instrument, as being a conveyance of the premises in ques- 
tion, or upon the decree or judgment of a competent court ; 
and that there has been a continued occupation and possession 
•of the premises included in such instrument, decree or judg- 
ment, or of some part of such premises, under such claim, 
for twenty years, the premises so included shall be deemed 
to have been held adversely, except that where the premises 
so included consist of a tract divided into lots, the possession 
■of one lot shall not be deemed a possession of any other lot of 
the same tract. 

§ 83. Adverse posssssion. — For the purpose of constituting 
an adverse possession, by any person claiming a title founded 
npon a written instrument, or a judgment or decree, land 
shall be deemed to have been possessed and occupied in the 
following cases : 

1. Where it has been usually cultivated or improved ; 

2. Where it has been protected by a substantial inclosure; 

3. Where, although not inclosed, it has been used for the 
supply of fuel or of fencing timber, for the purposes of hus- 
bandry, or the ordinary use of the occupant ; 

4. Where a known farm or a single lot has been partly 
improved, the portion of such farm or lot that may have been 
left not cleared, or not inclosed according to the usual] course 
and custom of the adjoining country, shall be deemed to have 
been occupied for the same length of time as the part improved 
and cultivated. 

§ 84. Premises actually occupied^ field adversely. — Where it 
shall appear that there has been an actual continued occupa- 
tion of premises, under a claim of title, exclusive of any other 
right, but not founded upon a written instrument, or a judg- 
ment or decree, the premises so actually occupied, and no 
other, shall be deemed to have been held adversely. 
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^ 85. Adverse possession under claim not written. — Fortbe- 
purpose of constitutiDg an adverse possession, by a person 
claiming title not founded upon a written instrument, or a judg- 
ment or decree, land shall be deemed to have been possessed 
and occupied in the following cases, only : 

1. Where it has been protected by a substantial inclosure ;. 

2. Where it has been usually cultivated or improved. 

§ 86. Relation of landlord and tenant. — Whenever the re- 
lation of landlord and tenant shall have existed between any 
persons, the possession of the tenant shall be deemed the pos- 
session of the landlord, until the expiration of twenty years 
from the termination of the tenancy ; or where there has been* 
no written lease, until the expiration of twenty years from the 
time of the last payment of rent ; notwithstanding that such 
tenant may have acquired another title, or may have claimed 
to hold adversely to his landlord. But such presumptions 
shall not be made after the periods hereiq limited. 

^ 87. Descent ctfff.— The right of a person to the posses-^ 
dion of any real property, shall not be impaired or affected by 
a descent being cast in consequence of the death of a person 
in possession of such property. 

^88. Persons under disabilities. — If a person entitled ta 
commence any action for the recovery of real property, or to 
make an entry or defence founded on the title to real property, 
or to rents or services out of the same, be at the time such title 
shall first descend or accrue to either; 

1. Within the age of twenty-one years, or, 

2. Insane, or, 

3. Imprisoned on a criminal charge, or in execution upon 
conviction of a criminal offence for a terra less than for life,, or 

4. A married woman ; 

The time, during which such disability shall continue, 
shall not be deemed any portion of the time in this chapter 
limited for the commencement of such action, or the making 
of such entry or defence ; but such action may be commenced, 
or entry or defence made after the period of twenty years, and 
within ten years after the disability shall cease, or after the 
death of the person entitled who shall die under such disability ; 
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but such action shall not be commenced, or entry or defence 
made after that period. 



Chapter III. 

Time of commencing actions other than for the recovery of real 

property. 

Sbction 89. LimitatioD preicribed. 

90. Twenty yean. 

91. Six yeaiB. 

92. Three yean. 

93. Two yean. 

94. One year. 

95. Action upon a carrent account. 
, 96. Action for penalties. 

97. Actions for other relief. 

98. Actions by the people. 

§ 89. [69.] Periods of limitation prescribed. — The periods 
prescribed in section 74 for the commencement of actions 
other than for the recovery of real property, shall be as 
ibllows : 

§ 90. [70.] Tioenty years. — Within twenty years : 

1. An action upon a judgment or decree of any court of 
the United States, or of any State or territory within the United 
States. 

2. An action upon a sealed instrument. 

<^ 91. [71.] Six years. — Within six years. 

1. An action upon a contract, obligation, or liability, ex- 
press or implied ; excepting those mentioned in section 90. 

2. An action upon a liability created by statute, other than 
a penalty or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining, or injuring any goods 
or chattels, including actions for the specific recovery of per- 
sonal property. 

6. An action for criminal conversation, or for any other 
injury to the person or rights of another, not arising on con- 
tract, and not hereinafter enumerated. 

6. An action for relief, on the ground of fraud ; in cases 
which heretofore were solely cognizable by the court of chan- 
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eery ; the cause of action in such case not to be deemed to 
have accrued, until the discovery by the aggrieved party, of 
the facts constituting the fraud. 

A surrogate's decree for a money payment would form the basis of an action at 
law, and not being the decree of a court of record qdIcss suit be brought therein in 
six years, the statute of limitations may be set up as a bar. In the matter of the 
estate of Delacroix J deceased, 1 Bradford's Surrogate Rep. 1. 

^ 92. [72.] Three years. — Within three years : 
1. An action against a sheriff, coroner, or constable, upon 
a liability incurred by the doing of an act in his oflScial capa- 
city, and in virtue of his oflSce, or by the omission of an of- 
ficial duty ; including the non-puyment of money collected 
upon an execution. But this section shall not apply to an 
action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, 
where the action is given to the party aggrieved, or to such 
party and the people of this State, except where the statute 
imposing it prescribes a different limitation. 

§ 93. [73.] TiDO years. — Within two 3^ears. 

1. An action for libel, slander, assault, battery, or false 
imprisonment. 

2. An action upon a statute, for a forfeiture or penalty to 
the people of this State. 

§ 94. [74.] One year. — Within one year : 

1. An action against a sheriff or other officer, for the 
escape of a prisoner arrested or imprisoned on civil process. 

§ 95. [75.] Action upon a current account, — In an action 
brought to recover a balance due upon a mutual, open, and 
current account, where there have been reciprocal demands 
between the parties, the cause of action shall be deemed to 
have accrued from the time of the last item proved in the ac- 
count on either side. 

An account, in which part of the items are within six years, and part of them 
beyond six yean, is not saved by the former from the operation of the statute of lim- 
itations against the latter where there are no items of account on the other side. 
There must be items of account on both .sides to make a mutual account, and it is 
only in mutual accounts that an item within six years, saves those within six yean, 
from being barred by the statute. Hallock v. Loeee, 1 Sand. S. C. R. 2:20. 

§96. [76.] Actions for penalties, ^c. — An action upon a 
statute for a penalty or forfeiture, given in whole or in party 
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to any person who will prosecute for the same, must be com- 
menced within one year after the commission of the offence ; 
and if the action be not commenced within the year by a pri- 
vate party, it may be commenced within two years there- 
after, in behalf of the people of this State, by the attorney- 
general, or the district-attorney of the county where the of- 
fence was committed. 

§ 97. [77.] Actions for other relief. — An action for relief, 
not hereinbefore provided for, must.be commenced within ten 
years after the cause of action shall have accrued. 

§98. [78.] Actionsby the people. — Thelimitations prescribed 
in this chapter shall apply to actions brought in the name of 
the people of this State, or for their benefit, in the same man- 
ner as to actions by private parties. 

Chapter IV. 

SccTioif 99. When action deemed commenced. 

100. Exception, defendant oat of State. 

101. Exception, as to person under disabilities. 

102. Death of person entitled, before limitation expires. 

103. Suits by aliens. 

104. Where judgment reversed. 

105. Stay of action by injunction, inc. 

106. Disability must exist when right accmed. 

107. Two or more disabilities. 

108. This title when not to apply. 

109. The like. 

110. New promise must be in writing. 

^99. [79.] (Amended.) — Whm action deemed commenced. — 
An action is commenced as to each defendant when the sum- 
mons is served on him, or on a co-defendant, who is a joint 
contractor, or otherwise united in interest with him. 

An attempt to commence an action is deemed equivalent 
to the commencement thereof, within the meaning of this title, 
when the summons is delivered, with the intent that it shall 
be actually served, to the sheriff, or other oflScer of the county, 
in which the defendants, or one of them, usually, or last re- 
sided ; or, if a corporation be defendant, to the sheriff, or other 
officer of the county, in which such corporation was established 
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by law, or where its general business was transactedi or where 
it kept an office for the transaction of business. But such an 
attempt must be followed by the first publication of the sum- 
mons, or the service thereof within sixty days. 

Tliii amendment ie very eztenave, the natara of it will be best eeen by ooropar- 
iDf the lectioBe. Section 99 of the code of 1849, wae aa followa : 

'< An action ahall not be deemed commenced, within the meaning of tbia title, 
imleei it appear : 

1. That the aommona or other pro o e a i therein waa didy aerved upon the de- 
fendanta, or one of them ; or, 

S. That the aommona or other proceat waa delivered, with the intent that it 
abonld be actually aerred, to the sheriff or other officer of the county in which the 
defendanta, or one of them, usually or Uat reaided ; or, if a corporation be defendant, 
to the aberiff, or other officer of the ooanty, in which anch corporation waa eetabliah- 
ed by law, or where its general bnaineas was transacted, or where it kept an office 
for the transaction of bosioeas. 

But an action ahall be deemed commenced for all purposes, at the time the com- 
plaint ia verified, provided that the aummons or other proceas thereupon isaoed be de- 
livered to the sheriff or other officer, on the same or next five aocceediog days and 
be followed by the actual aervice thereof, on the defendanta, or on one or more of 
them." 

The amendment to this and the next succeeding section is that recommended by 
the codifiers report of 1850 (civil code, s. 582) and in a note it is said : ** This sec- 
tion and the next are changed in phraseology so as to avoid the incongruity of tho 
former provision which allowed two modes of commencing an action inconsistent 
with each othaf." See aeotion 11^7 of this code. 

^ 100. [80.] (Amended.) — Exception^ defendant out of State. 
If, when the cause of action shall accrue against any person, 
he shall be out of the State, such action may be commenced 
within the terms herein respectively limited, after the return 
of such person into this State; and if, after such cause of ac- 
tion shall have accrued, such person shall depart from, and 
reside out of this State, the time of his absence shall not be 
deemed or taken as any part of the time limited for the com- 
mencement of such action. 

We insert section 100 of the code of 1849 entire, for the reasons mentioned in 
the note to section 99. 

" If, when the cause of action shall accrue, against a person, be be out of the 
State, the action may be commenced within the term herein limited, after hia return 
to the State ; and if after the canse of action shall have accrued, he depart from the 
State, the time of hia absence shall not be part of the time limited for the com- 
mencement of the action." 

Successive absences cannot be accumulated and the aggregate deducted from the 
time elapsed after the accruing of the action. The statute provides only for a sin- 
gle departure and return, after which it continues to run, notwithstanding any sub- 
sequent departure. Cole v. Jettup, 3 Barb. S. C. R. 309. 

The superior court of the city of New-York, dissenting from some of the conclu- 
sions arrived at in Cole v. Jeeeup, eupra , have confirmed it as to the point above cited 
and held in addition, that the statute applies to both residents and non-residents 
Ford V. Babcoek, 2 Sandf. S. C. R. 518. 

^ 101. [81.] (Amended.) — Exception^ persons under disa- 
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UKiiet, — If a person entitled to appeal or bring an action men* 
tioned in the last chapter, except for a penalty or forfeiture, 
or against a sheriff, or other officer, for an escape, be at the 
tioQe the cause of action accrued, either: 

1. Within the age of twenty-one years; or, 

2. Insane ; or, 

3. Imprisoned on a criminal charge, or, in execution under 
the sentence of a criminal court, for a term less than his natu- 
ral life ; or, 

4. A married woman : 

The time of such disability is not a part of the time limited 
for the commencement of the action, except that the period 
within which the action must be brought^ cannot be extended more 
than Jive years by any such disability ^ except infancy, nor can it 
be so extended in any case longer than one year after the disabilifif 
ceases. 

The material amendment to this section is the insertion of the words printed in 
italic. It will he obserred, that this section does not apply to actioni for the recov- 
ery of real property, or for a penalty or forfeiture, or against a sherifT, or other 4iiBoar* 
The ameudment is taken from the codifiers' report of 1850 [see 57 1»] and the 
reason there given for the amendment is, that ** actions can he brought by persona 
nnder disability and the rights of penons in possession, require they should be 
brooght or abandoned. It will be remembered, that the operation of this provision 
is proBpecUve and effects no rights already accrued." 

'^ 102. [82.] Death of person entitled before limitation expires. 
If a person entitled to bring an action die before the expiration 
of the time limited for the commencement thereof, and the 
cause of action survive, an action may be commenced by his 
representatives, after the expiration of that time, and within 
one year from his death. If a person against whom an action 
may be brought die before the expiration of the time limited 
for the commencement thereof, and the cause of action sur- 
vive, an action may be commenced against his executors or 
administrator after the expiration of that time, and within one 
year after the issuing of letters testamentary, or of adminis- 
tration. 

§ 103. [83.] Actions by Aliens. — When a person shall be 
an alien, subject or citizen of a country at war with the United 
States, the lime of the continuance of the war shall not be part 
of the period limited for the commencement of the action. 
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^ 104. [84.] Where judgment reversed^ — If an action shall 
be commeoced witbio the time prescribed therefor, and a 
judgment therein for the plaintiff be reversed, on appeal, the 
plaintiff, or if he die and the cause of action survive, his heirs 
or representatives, may commence a new action within one 
year after the reversal. 

§ 106. [86.] Time of stay by injunction^ ^. — When the 
commencement of an action shall be stayed by iojunction, or 
statutory prohibition, the time of the continuance of the in- 
junction, or prohibition, shall not be part of the time limited 
for the commencement of the action. 

§ 106. [86.] Disability must exist when right of action ac- 
crued. — No person shall avail himself of a disability, unless it 
existed when his right of action accrued. 

^ 107. [87.] Where several disabilities, aU must be removed. 
When two or more disabilities shall co-exist, at the time the 
right of action accrues, the limitation shall not attach until 
they all be removed. 

Ste ftmendment to lectioo 101. 

^ 108. [88.] This title not applicable to bills, ^c, o/corpo- 
rations, or to bank notes. — This tide shall not affect actions to 
enforce the payment of bills, notes, or other evidences of debt 
issued by moneyed corporations, or issued or put in circulation 
as money. 

^ 109. [89.] Nor to actions against directors, ^c, o/moneyed 
corporations or banking associations. Limitation in such cases 
prescribed. — This title shall not affect actions against directors 
or stockholders of a moneyed corporation, or banking associa- 
tions, to recover a penalty or forfeiture imposed, or to enforce 
a liability created, by law ; but such actions must be brought 
within six years after the discovery, by the aggrieved party, 
of the facts upon which the penalty or forfeiture attached, or 
the liability was created. 

'^ 110. [90.] Acknowledgment or new promise must be made 
in u;riting. — No acknowledgment or promise shall be sufficient 
evidence of a new or continuing contract, whereby to take the 
case out of the operation of this title, unless the same be con- 
tained in some writing signed by the party to be charged 
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thereby ; but this section shall not alter the efiect of any pay- 
ment of principal or interest. 

The 90tb action of the code of 1848, for which this section is substituted, was as 
ftllowB : *' Where the time for commenciDg an action arisiogron contract shall have 
expired, the cause of action shaJI not be deemed revived by an ackoowledgment or 
new promise, unless the same be in writing subsoribed by the party to be charged 
thereby*', and under that provision, where a verbal promise was made after the code 
1848 tookeffectfto pay a debt which was barred by the statute of limitation, before 
the code went into operation, it was held, that such promise did not revive the cause of 
action, and that the provisions of section 66 (now 73) had no application to this sec- 
tioD. Wadsworth v. Thomas, 3 Code Rep. 227. Per Gridley, J. The statute had 
attached when the code of 1848 took effect. After that and on August 30th, 1848, 
the defendant promised to pay the notes. But this promise was not in writing, and 
the defendant insists that within the principle of the 90th [1 10] section of the code 
a verbal promise does not revive the cause of action. Upon these facts, two questions 
are presented for our consideration. 1. Whether upon the true construction of sec- 
tion 90, [110] irrespective of the saving clause contained in section 66, [73] the 
cause of action was revived. It is contended for the plaintiff, that the new promise 
N not within section 90 [110,] upon the gfround that statutes are always to be con- 
itrued to act prospectively and not retrospectively. There can be no doubt that 
this proposition, when rightly understood, is sound law. The meaning of it is, that a 
statute is not to be construed to operate retrospectively, so as to take away a vested 
right. The rule is so expounded, in all the cases cited (7 John. 501 ; 12 Wend. 490; 
8 Id. 661 , 5 Hill, 408 ; 1 Denio, 128; 10 Wend. 104 ; Id. 363.) To bring the 
ease within this rule, the new promise should have been made before the code took 
effect. Then upon the law as it existed when the code went into operation, the 
plaintiff would have had ft vested right ef action, to recoTer the amount of the notes, 
but there haviOf been no recognition of the demand or promise to pay, witiHo six 
yean next before the time when the code became a law, there was no existing 
vested right It had been taken away by the statute, and had not been restored by 
a new promise ; and therefore the act was strictly prospective in its operation. It 
bad respect to the manner in which a right of action might be revived. The plain- 
tiff loet no existing right by the act, but was merely prevented from acquiring one 
thereafter, except in the matter pointed out in the act It is true that the opinion 
delivered by Justice Sutherland, inVan Rensaelaerv. Livingston ^{12 Wend. 490, upon 
a superficial reading, seems to carry out the doctrine a little farther than the rule 
above laid down. But the law itself warrants no such conclusion. That was pre- 
cieely such a case as this would have been had the new promise been made before, 
instead of after the time when the code effect. 

The deciaion in Warner y. Oriswold, (8 Wend. 661,) is in principle the same. 
There is a great variety of cases which show that the role of construction now in 
question cannot apply to a case like this. 10 Wend. 365 ; Id. 1U4 ; 17 Id. 329; 2 
Hill, 238 ; 5 Id. 409 : 1 Id. 324. See also 1 Keut's Com. 455, 6 ; Id. 408, 9, 2d. 
ed. 

The next question to be considered is, whether section 66 [73,] of the code ez- 
dndes the provision contained in section 90 [llOJ from any application to the case 
onder consideration. 

Section 90 [110] is certainly a part of the title mentioned in section 66 [73] and 
yet it is very doubtful whether it is so within the spirit and true meaning of the 
enactment. The fact that it is within the words of the enactment, literally inter- 
preted, is not conclusive upon this point. ** The real intention when accurately as- 
certained, will always prevail over the literal sense of the terms. ( I Kenrs Com. 
462.) The title of the code spoken of treats " of the time of commencing actions/' 
and is intended as a substitute for the old statute of limitations. 

When it was decided that the forms of actions should be abolished, it became 
B ocec sary to restrict this statute ; for the provisions of the old act limited actions by 
name, as debt, assumpsit, ease, &c. And in construction of this part of the statute 
some other changes were made in the times limited for the commencement of cer- 
tain actions. It was probably these limitations of time which the framers of the act 
intended thoold not apply to actions already commenced, or to cases wherein the 
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right of action had already aecrned. The proviaioii is analogous to that contained in 
the 45th section of 2 R. S. 300. Sach was the application of that section as appears 
from the oases of Van Hook v. WhUlock, 3 Paige 416, and Fairhankt v. Wood, 17 
Wend. 329, explained in 2 Hill, 238, and 5 Id. 408. We think, too, that the con- 
oladJDg words of the sectiou in question point with great significance to the class of 
enactments which the section was intended to embrace. When it is said that ** the 
statute now in force shall be applicable to such cases, according to the subject of the 
action, and without regard to the form," what else is meant but that the statutes 
which now limit actions of assault and battery to four years, and actions of assump- 
sit to six, shall continue applicable to the subjects of those actions, (notwithstanding 
the names and forms of actions are abolished,) in all cases where the right of action 
had accrued ? 

Again — the enactment applies to such matters only as are now regulated by 
statute, declaring that the new statute shall not apply, but that the old ones shall 
Now section 90 [1 10] is a proTision entirely new. It is not a substitute for any for- 
mer enactment existing when the code took effect. lb. 



TITLE III. 

Parties to Civil Actions,^ 

Section 111. Party in interest to sue. 

112. Assignment of thing in action. 

113. Executor or trustee suits by. 

114* Suits by and against married women, 

115* Infant Miits by and against 

116. Guardian, how appointed. 

1 17. Who may be plaintiffs. 

118. Who may be defendants. 

119* One or more may sue or defend for all. 

120. One action against the different parties to bills and notes. 

121. Action when not to abate. 

122. Court to decide controveny, Slc interpleading. 

§ 111. [91.] (Amended.) — Action to be by party in interest.— 
Every action must be prosecuted in the name of the real party 

*The present code (code of 1849,) has adopted, with slight modifications, the rule 
in relation to parties which formerly ob'.ained in courts of equity, and with the excep- 
tion in section 113, the suit must be prosecuted in all cases in the name of the party 
in interest, and the rule which prevailed in equity with the modifications above stated 
may be very safely applied to cases under the code, per Mason J., in Wallace y. 
Eaton, 5 Pr. R. 99, 100, and per Parker, J., in HolUnbeck v. Van Valkenburgh, (5 
Pr. R. 281-284, 1 Code Reports N. S., 33.) *< The former chancery practice is now 
adopted as to making parties." The commissioners in a note to their first report say : 
'* We have intended to leave suitors very much at liberty to choose whom to malEe 

defendants and whom to join as plaintiffii This will save the plaintiff from 

the hazard now encountered of bringing in too many parties except that of paying 
costs." Comm.'s Ist report. It may be proper here to remark that choses in action, 
except negotiable bills and notes, were not assignable at law, but only in equity. 
Greenby y. Wilcox, 2 John. R., 1. And in case of an action at law brought to recover 
such chose in action, it was necessarily in the name of the assignor, or if dead, his 
personal representatives if any, but if there was no executor or administrator of his 
estate, the assignee might by statute sue in his own name. (2 R. S. 274, s. 5, 2d ed.) 
Seeley v. SeeUy, 2 Hill, 496. See Corbin v. Emerson, 10 Leigh, 663. Bell v. Shroek^ 
Si B. Munroe, 29. Combe v. Tarlton, ib, 194. Oatewood v. Rucker, 1 Munroe, 22. 
Sanders y. Murry, 4 Bibb. 458. Allen v. Crockett^ ib. 240. Bromley v. Holland, 
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io interest, except as otherwise provided in section one hun- 
dred and thirteen, but this section shall not be deemed to authorize 
the assignment of a thing in action not arising out of contract. 

The amendmoDt in this Mction is the insertion of the words at the end, printed 
in italic, 

Io Kellogg v. Churchy 3 CMe Rep. 53, it was held under this section, before 
amendment, that the rifi^bt of action for a tort, was assignable, and that the action 
might be brought in the name of the assignee, or the real party in interest. Although 
a mere right of action for a tort, is not assignable, yet after the conversion of a chat- 

7 Sumner's Vesey, 3 note (c.) Treeothiek v. Austin, 4 Masooi 16-41. Hohartlv. 
Andrew9,iil Peck, 526, 531, 532, Story, Eq. Pi., and 153. The United States 
being the assignees was an exception — they might sue in their own name. United 
Stetee r. White, 2 Hill 59. Now, however, it is presumed that the action in such 
a case must be in the name of the assignee ; but whether or not the assignor should 
be made a party to the suit is a question that admits of considerable doubt. It is 
recommended, however, that in such cases the assignor should be made a party 
defendant and served with a notice of no personal claim under section 131 of this 
cede, which, as amended, applies to all actions and seems to contemplate that cases 
will occur» under the present practice as under the practice in the late court of 
chancery, where it may be advisable to make parties defendant who have a mere 
Bominal interest in the subject matter of the suit. It seems impossible, when viewing 
the analogy of the rules respecting parties contained in this title to the rules on the 
same subject in the late court of chancery, to resist the inference that it was the 
mtention of the framers of the code to, in effect, and subject to the express enact- 
ments in this title, to introduce the rules in equity practice respecting parties. With 
respect to parties to equity suits it has been well observed thai they were of three 
kiiuis, namely: those who might be parties, those who ehould be parties, and those 
who must be parties. The class of those who might be parties, included persons 
havinsr no real or legal interest, and who were proper or not improper, but not 
jueessary parties ; as, for example, the assignor by an absolute and unconditional 
and voluntary assignment of a judgment, or an equity of redemption. Bruen v. 
Crane, 1 Green's C. R. 348. Vreeiand v. Loubat, ib. 104, 348. Cheeter v. King^ 
ib. 405 ; but in general no one need be, nor indeed should be a party againet whom 
if the action were brought to a bearing no judgment could be rendered. Reimedyk 
V. Kaae^ 1 Gall. R. 383. Vanderpool v. Davenport* $ Ex^re, 2 Green's C. R. 122. 
Where, however, an assignment is involuntary, as if it be made by operation of law, 
then, unless the law making the assignment otherwise provided, the assignor had to 
be made a party a suit by the assignee. Sedgwick v. Cleveland^ 7 Paige R. 289. 
Mills V. Hoag, ib. 21. 

The class of those who ehould be made parties, included: all persons legally or 
beneficially or materially interested in the subject matter and result of the suit It 
is not easy, however, to mark the precise difference between those who might and 
those who ehould be made parties. It is said that it may be done by limiting the 
class of those who should be parties to those who have an interest in the event of the 
suit merely. See King v. Berrtfe £xVf , 2 Green's C. R. 52. Caldwell v. Tag- 
garU 4 Peters, 190. Bank of Alexandria v. Seton, 1 ib., 306. Marehall v. 
Beverly, 5 Wheat., 313, 4 Cond. R., 660. Wiiliama v. Ruesell, 19 Pick. R., 162. 
Wiser v. Blackly, 1 Johns. Ch. R, 438. Smith v. Trenton and Delaware Falls 
Co., 3 Green's C. R., 505. Crease v. Babeock, 10 Metcalf 's R., 531, and many 
other cases. 

The class of those who must be made parties, properly includes all who should 
be made parties, but the rule as to who ehould be parties was and still is, it would 
aeem, extremely pliable and may be moulded to further the end of justice. Wendell 
T. Van Renseelaer, 1 John. Ch. 349. Story, Eq PI., §§ 94-96. Hallett v. Hallett 
S Paige, 15. Cullen v. Queensberry, 1 Bro. C. C, (Perkins* ed ,) 101. Willis v. 
Henderson, 4 Scam., 20. Oilham v. Cairns, Breese, 124. Scott r, Moore, 3 Scam., 
316. See sections 117, 118, 119 of this code and notes thereto. 

It seems the prevailing opinion since the passage of the code, that in a suit by 
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tel the owner may sell the chattel itself, eo as to give the parchaser a right ta 
reclaim it from the wroog-doer, or to maiotaio an actioo for ita recovery in his own 
name, on a demand made in his own behalf, aod a refusal to give it up. Hall v. 
Robinson, 2 Corns. 293. 

Possession of a negotiable bill of exchange or'promissory note, is presumptive evi- 
dence of title. Motiram v. MilU, 1 Sand. S. C. R. 37, and where the plaintifi' a 
bank sued on a draft payable to the order of W. B. S., their cashier ^ and the com- 
plaint alleged that it was delivered to the said W. B. S., cashier ^*for the said Bank,*'* 
held, on demurrer to the complaiut, that the action was well brought in the name of 
the bank. Camden Bank v. Rogers, 2 Code Rep. 45, 4 Pr. R. 63. 

But it has been said that bonds taken in the name of the people of the State 
should be prosecuted in the name of the people, and not in the name of the party in 
interest. Boe v. Seaman, 2 Code Rep. 1. 

A policy of insurance was effected by A. upon the property, and as the agent 
of the plaintiff. The policy was made out in the name of A. as principal, and con- 
tained a clause that the loss, if any, should be paid to A. only. A loss having oc- 
curred, held, that the plaintiff being the real party in interest, might maintain an 
action on such policy in his own name. Lane v. ColumhuM Ins, Co., 2 Code Rep. 65. 

the assignee of a chose in action, the assignee is not a necessary party, and we believe 

it is not now the practice in such cases to make the assignee a party. The correctness, 

however, of this practice may well be doubted. The distinctions between the 

principles of law and equity still exist, (see note to section 69,) and the law did not 

recognize the assignment of choses in actioo, and although equity did, yet it was 

necessary, even in equity, as a general rule, to make the assignor a party. The code 

has nowhere expressly changed the law respecting an assignment of a chose in action, 

except to permit an action to be in the name of the assignee thereof, and without 

joining the assignor as plaintiff; but he was not ordinarily a plaintiff in a suit in 

equity, but a defendant, on ihtfittion that he refused to join as plaintiff, and he might "^ 

DOW be made a defendant after a demand pursuant to section 119 of this code, and 

served with a notice under section 131 ; and this would seem to be the better course 

to pursue. 

In actions against owners of vessels, &c., difficulty was formerly experienced in 
ascertaining the names of the persons to be sued, to obviate which it was enacted by 
(laws of 1^6, p. 582,) that every association or company formed for the purpose of 
the transportation of passengers or property, either by boats, vessels or stages, shall 
make a statement of the names of the persons composing such association or company, 
and file in the clerk's office of each county through which such association or com- 
pany may transact its business, a copy of such statement, and until such statement 
is filed, any action to be brought against such association or company is not to be 
abated by reason that ail the members of the association are noC joined in the action, 
and that after such statement is filed, any action against the persons named therein 
is not to be abated for the reason that other owners have become interested, unless 
thirty days previous to the bringing of such action, a further statement has been filed 
showing the change in the persons composing such association, and the time when 
such change took place ; nor is any action to be defeated by reason that any of said 
persons have ceased to be interested, unless at least thirty days before such action is 
brought a notice thereof shall be filed as aforesaid. 

As to actions by and against joint stock companies, it is provided by laws of 1849, 
c. 258, p. 389, that any joint stock company consisting of seven or more shareholders 
or associates may sue and be sued in the name of the president or treasurer, for the 
time being of such joint stock company or association ; and all suits and proceedings 
80 prosecuted by or against such joint stock company or association, and the service 
of all process or papers in such suits and proceedings on the president or treasurer, 
for the time being, of such joint stock company or association, shall have the same force 
and effect, as regards the joint rights, property and effects of such joint stock com- 
pany or association, as if such suits and proceedings were prosecuted in the names of 
all the shareholders or associates, in the manner now provided by law. 

As to action to recover compensation for causing death by wrongful act, neglect 
or default, it is provided by laws of 1849, c. 256, p. 388, that every such action shall 
be brought by and in the names of the personal representatives of the decesaed 
person. 
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§112. [92.] Atsignment of thing in action. — In the case of 
an assignment of a thing in action, the action by the assignee 
shall be without prejudice to any set off or other defence 
existing at the time of, or before notice of the assignment; 
but this section shall not apply to a negotiable promissory 
note or bill of exchange, transferred in good faith, and upon 
good consideration, before due. 

The aarignee of a mortj^age takef it subject to all the extstiDjf equities between 
the mortgagor and mortgagee, and among others, the right of set off. Niagara Bank 
T. Roosevelt, 9 Cow409, and see, 10 Paige, 369, 3 Beav. R. 357, and ail liens, Taylor 
y.BaUs, 5 Con. 376, and see King t. Lindsay^ 3 Iredell's Eq. R. 77, McFarlane ▼. 
Ch-ifith, 4 Wash. C. C. 584. Ballard t. Stephen§on, 7 Mon. 365. Mayot t. Giles, 
1 Mouf. 533. 6 Geo. R., 119. 1 Paige, 319. 2 Johns Ch. R. 47. 1 Dev. and Batt. 
14. 2 Wash. 255, 3 Paige, 365. 6 Munf. 316. But the assignee is not affected by 
the equity of a third party, not a party to the bond, and of whose right he had no 
notice. Moore ▼. Holcomb, 3 Leigh. 597. 

A liquidated demand assigned in good faith, for a full consideration before it be« 
comes due, is not subject to a set-off, in favor of the debtor of a like demand against 
the assignor, payable to the debtor, which was in existence, but was not due when 
the assignment was made. Watt y. Mayor, ^e, of N. Y., 1 Sand. S. C. R. 23* 

See note to section 293, cf this code. 

% 11 3. [93.] (Amended.) — Actions en autre droit. — An exe- 
cutor or administrator, a trustee of an express trust, or a per- 
son expressly authorized by statute, may sue, without joining 
with him, the person for whose benefit the action is prosecuted. 
A trustee of an express trusty within the meaning of this section^ \ 

shall be construed to include a person with whom^ or in whose name \t 

a contract is made for the benefit of another. ^ 

The amendment is the insertion at the end, of the words printed above in italic. 
This amendment is evidently made with the view to remove the doubts which arose as 
to what was meant by the expression " trustee of an express tnut** The amend- 
ment seems confirmatory of the decision of the superior court, in which it was held 
that *' mercantile factors or agents doing business for ethers, but in their own ^ames, 
were trnstees of an express trust," Orinnell v. Schmidt, 3 Code Rep. 19. 2 Sand. 
S. C. R. 706. All town and county officers may sue in their official capacity. (2 R. S. 
325, 8. 6.) Suits may be brought by the superrisors of the county, the loan officers 
or commissioners of loans of a county, the county superintendeuts of the poor, com- 
missioners of common schools, commissioners of highways, trustees of school dis- 
tricts, and town superintendents of commoo schools, upon any contracts made by them 
Of their predecessors, in their official character, to enforce any liability or any doty en- 
joined by law, to such officers or ths body they represent, and to recover damages for 
any injuries done to the property or right of such officers, or the bodies represented by 
them ; and they may bring such actions in the name of their respective offices, notwith- 
standing the contract or obligation on which the same is founded, may have been 
made with, or to, any of their predecessors in office in their individual names or 
otherwise. But in all cases the action should be brought in the name of the officer, 
with the addition of his name of office, and not merely in the name of the office.— 
<2 R. 8. 569. s. 107. Supervisors of Oalway v. Stimson, 4 Hill, 136. 

It is said in Mooell's practice, (p. 1 1) that idiots, lunatics, persons of unsound mind, 
and habitual .drunkards, must still sue in their own names, in actions relating to per- 
gonal property, and that the action cannot be brought in the name of the committee. 
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It ia preBumed, howeTer, that the Author of that work when he penned the 
narke just qaoted, overlooked the provieioiis in the laws of 1845, p. 91. cap. 112^ 
aec. 2. by which it is enacted that, *' receiTers, and committees of lanatics and ha* 
bitual drunkards, appointed by any order or decree of the court of chancery, may 
sue in their own names for any debt, claim, or demand, transferred to ihem, or to* 
the possession and control of which they are entitled as such receiver or committee, 
and when ordered or authorized to sell such demands, the purchaser thereor, may sue 
and recover therefor, in his own name, but shall f^ive such security for costs to the 
defendant, as the court in which such suit is brought shall direct." It seems that actions 
to recover real property of idiots, lunatics, &c., must be in the name of such idiot, lu- 
natic, &€., Lane v. Schemerhorn, 1 Hill, 97. Peirie v. Shoemaker^ 24 Wend. 8S. 

In equity, idiots and lunatics are by their committees, and where a bill was filed 
in the name of a person as plaintiff who was in a state of mental incapacity, it waa 
ordered to be taken off the file. Wartnaby v. Wartnaby, 1 Jac. R. 377. As to 
when the lunatic need and need not be joined as a plaintiff with his committee, see 
Fuller V. Lancet 1 C. C. 18 n. AtVy-OenH v. Woolrich. lb. 135. Ortley v. Measerv^, 
7 J. C. R. 139, and it is said that the code '* does not apply to persons under mental 
disability in whose names the committee of their pe-son or estate, prosecute asusual* 
it is presumed, with or without joining the name of the individuals who are of uon 
sane understanding. Mitf. Eq. pi. by Moulton 31. (n.) 

Persons incapable of acting for themselves, though not idiots, or lunatics, or infants, 
have been permitted to sue by their next friend. Cur, Can. 468 WyattSj P. R. 27x^ 
Sackville v. Ayleworth, 1 Vem. 105. Re Barker, 2 Johns. Ch. C. 232. Malin v. 
Malin, lb. 238. 

Whether it is necessary or proper to make an idiot or lunatic a joint defendant 
with his committee in suits relating to such idiot or lunatic, is vexata questio. See 
Brasher'9 Ex'ora v. Van Cortland, 2 John. Ch. C. 242. 

See also notes to sections 114, 115, and 118 of this code. 

'^ 114. [94.] (Amended.) — Action by married tooman. — 
When a married woman is a party, her husband must be 
joined with her, except that, 

1- When the action concerns her separate property, she 
may sue alone : 

2. When the action is between herself and her husband^ 
she may sue or be sued alone : 

But where her Husband cannot be joined toith her^ as herein 
provided^ she shaU prosecute or defend by her next friend. 

The amendment is the addition of the part in italic. Under this section prior U> 
amendment, it was held, that akhongh in an action concerning her separate property, 
a manried woman might sue alone, yet where in such an action the husband was 
joined as a co-plaintiff, such joinder was no ground for a demurrer. Van Bicrsn t. 
Cockbum, 2 Code Rep. 63. 

And in an action against a hnsband and wife to foreclose a mortgage and enforce 
payment of a bond ezecnted by them, to secure the purchase money of pramises 
conveyed to the wife subsequent to April, 1846, held, that there was no misjoinder 
of parties nor uniting of incompatible causes of action, although the wife was not 
liable on the bond in ease of a deficiency on sale. The bond was void as to the wife, 
hat good as to the husband. The wife was a necessary party because Uie legal 
estate was in her, and the husband was a proper party becanse of his liability on the 
bond in case of a deficiency on sale — and both were the mortgagors. Conde t. 
Slupherd, 4 Fr. R. 75. Conde v. IfeUon, 2 Code Rep. 58. 

The supreme court in the first judicial district, held, that though a mairied woman 
might sue alone in respect to her separate property, yet she could sne only by her 
next friend, whe must be a person of sufficient substance to be responsible for costs. 
Cait V. Ctrit, 2 Code Rep. 94. 3 Code Rep. 23. 4 Pr. R. 232. 
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And tfaftt it was only m cases of suits for an absolute divorce, where a wife is by 
statute allowed to sue in her own name, that she can prosecute a suit without a next 
firiend. lb. 

The objection that a married woman has sued in her own name without a next 
friend, may be taken at any stage of the suit Jb. 

In Forest y. Forest^ 3 Code Kep., 254, Edmonds, J., was asked to re-consider the 
decision in the case of Coit y. Coif, but he refused to do so, and said, tiiat case is the law 
of this court, and of this case, and held that a next friend was necessary in an action 
[* by the wife for a divorce ; but in the sixth judicial district, it whs held that under this 

section the wife might bring a suit alone without a next friend, against her husband 
for a limited divorce, for cruel treatment. Tippel v. Tippel, 3 Code Rep. 40. 4 Pr. 
R. 346. And the same opinion is said to be entertained by all the justices of the 
supreme court in the eighth judicial district Netoman v. Newman, 3 Code Rep. 
Ib3. And in that case it was said, that in all cases of an action by a wife against her 
husband, she may sue alone, under this section without a next friend. lb. The 
SDperior court for the city of New- York, also held that a married woman may 
sue for a limited divorce alone, and without a next friend. Anon. 3 Code Rep. 18. 
And same case sub nom. Shore v. Shore, 2 Sand. S. C. R. 715. 

The amendment appears to aim at settling this vexaia queetio, and to confirm the 
views taken by the supreme court in Coit v. Coit, and Forest v. Forest supra. It 
is supposed, however, that a woman may still sue for an absolute divorce without a 
next friend. Under the former practice in cliancery, in a suit against husband 
{ and wife, if no order to answer separately had been obtained, the husband was bound 

to put in a joint answer for himself and wife, and if without such order the husband 
put in a separate answer it was irregular, and on motion would be ordered to be taken 

kofr the file. Leavett v. Cruger, 1 Paige, 421. Bilton v. Bennett, 4 Sim, 17. 
Where the husband and wife were sued, the husband on an affidavit that he had no 
control over his wife, might obtain sn order to abewer separately. 1 Barb. Ch. Pr. 
87. Also, where the wife refused to join with the husband, he might obtain au order 
to mswer separately. Leavett v. Cruger, 1 Paige, 421. 

newife might obtain an order to answer separately in the following cases: where 
she claimed an interest adverse to her husband — where the husband was a defendant 
in right of the wife — where she lived separate from him — or, disapproved the de> 
fence he intended to make^or, where he was out of the jurisdiction. Anon. 2 Eq. 
Ca. Abr. 66. 1 Dan. Ch. Pr. 510. 1 Smith, Ch. Pr. 253— so where she denied 
that she was the wife of the defendant alleged to be her husband. Wybum v. Biount,. 
1 Dick. 155 ; and, under the code, as before, a woman cannot answer separately 
f^KD her hneband without leave of the court, excpt under special circumstances, as^ 
if he be an alien enemy, &c. Newcomb v. Keteltas, 2 Code Rep. 152. 

Hie leave to answer separately, was obtained by motion, on notice, Gary v. Whit* 
tingkam, 1 Sim. and Stu. 163 ; and unless leave was obtained, the separate answer 
of the wife might, on the application of the plaintiff, be ordered off the file. Ferine t. 
Swaine, 1 John. Ch. R. 24. But if the answer were a proper one, it would not be 
removed from the file on the application of the wife or her executor. Chandos, DukB 
of V. Tolbot, 2 P. Wms. 371. After an order for the wife to answer separately, she 
was not bound by the acts of her husband in the suit. Jackson v. Haworth, 1 Sim. 
and Stn. 161. The order for the wife to answer separately, might be made on appli- 
cation of herself, her husband, or the complainant. 1 Dick. 155. 1 Yes. sen. 383. 1 
Smith's, Ch. Pr. 254, n. 1. The separate answer of the wife was evidence against 
herself. Codrington v. Shelbum Earl of, 2 Dick. 275. Le Neve v. Le Neve, 3 
Atk. 648, but not anlnst her husband. 1 Eq. Ca. Abr. 227. 5 Yes. 322. 15 Yes. 
159. Anon. 2 Ch. Ua. 39. Cole v. Orayj 2 Yern. 79. There were two cases where 
before the code, and it is presumed since, a married woman might answer separately 
without first obtaining an order for the purpose, where the suit was between herself 
and husband. Ex parte Strangeways, 2 Atk. 478 ; and where the bill sought relief 
out of the separate estate of the wife. Ferguson v. Smith, 2 John. Ch. R. 139. 1 
Piiige 422. I Hoff. Ch. Pr. 232. 

And by 2 R. S.,340, ss. 4-5, in actions relating to real property, if husband and 
wife are impleaded,and the husband absent himself and will not defend the wife's right» 
the wife may apply before judgment, to be allowed to defend without her husband, and 
if the husband lose by default, any land, which was the right of his wife, the wife, afler 
the death of her husband, may have an action to recover the same, and the judgmenl 
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by default against the husband is not to be a bar. It issaid to be still necessary to join 
the wife as a party in cases were the contract, the sabject of the action, was made with 
her before and the action is broufeht after her niarriage. Aforte y. Earl, 13 Wend. 
271, or, where the cause of action would necessarily survive to her. 18 Johns. 
R., 443. 

A joint answer of hosbaod and wife, had to be sworn to by both. N. Y. Chemi- 
cal Co. ▼. FlowerSj 6 Paige, 654. 

If the husband be a non-resident alien, the wife may sue and be sued as a feme 
sole. Robin9on v. Re^nold$, 1 Aiken*s (Vermont) R 174. 

Husband and wife ought not to join as plaiutifis in a suit relating to the wife's 
separate property, but the bill ought to he filed by the wife alone, by her next friend, 
and the husband be made a defendant : because the husband may have filed the bill 
in his wife's name, without her knowledge or consent, and may collude with the 
other parties to the prejudice cf the wife, and because the wife being as to her sepa- 
rate estate, entitled to prosecute a suit separately, and a suit by her and her husband, 
(being regarded as the suit of the husband,) would not prevent her bringing another 
suit separately. And where a suit has been brought by hutband and wife as to her 
separate property, the court have on demurrer, ordered the name of the husband to 
be struck out as plaintiff and to be inserted as a defendant. The objection, however, 
is waived by answer. Wake v. Parker. 1 Keen 59. England v. Downe, 1 Bea- 
vau, 96. Owden v. Campbell, 8 Sim. 551. Segel v. Pkelve, 7 Sim. 239. Thorp 
v. Yeatea, 1 Y. and C. Ch. C. 438. DavUy. Prout, 7 Beav. 288. Bower9 v. Smithy 
10 Paige, 201. Dyelt v. N. A. Coal Co. 20 Wend. 570. S. C 7 Paige, 9. 

By the revised statutes, a bill for a divorce dissolving the marriage contract may 
be exhibited by a wife in her own name. A suit to annul a marriage on the ground 
that ooe of the parties was under the age of legal consent, may be brought by the 
parent or guardian entitled to the custody of such minor, or by the next friend of 
such minor. If on the ground of idiotoy or lunacy, any relative of such idiot, inter- 
ested to avoid iba iiuirriage, may bring suit, or by the next friend of such idiot or In- 
natlo. If on the ground of force or fraud, the suit may be by the wronged party, 
or the parent or guardian of such party. If on the ground of physical incapacity, 
by the injured party. 

A bill cannot be filed on behalf of a married woman of foil age by her next 
friend, without her consent. Fulton v. Rosevelt, 1 Paige, Ch. R. 178. 

§ 116. [96.] Infant to appear by guardian* — When an infant 
is a party, be must appear by guardian, wbo may be appoint- 
ed by the court in which the action is prosecuted, or by a 
judge thereof, or a county judge. 

The taking judgment against an infant as for want of answer without appointing 
a guardian ad litem is an irregularity. Kellog v Kloek. 2 Code Rep. 28. and 

The judgment so taken will be set aside on motion and without imposing terms. 
lb. 

Where a husband of full age, and his wife, an infant, brought a joint action, it 
waa held that no guardian was necessary. Hulberi v. Newell, 4 Pr. R. 93. Al- 
though this case was decided since the code went into effect, it may well be doubted 
if it is any authority as an exponent of this section. The question arose on a mo- 
tion for costs against au attorney, made under the revised statutes, (2 R. S. 446, a. 
2, and 620, s. 1—7.) which use the words ** eole plaintiff." And in deciding that 
case no reference is made to this section of the code. See section 116 of this code 
and note. 

For the practice respecting the persons who may be guardian, and the manner 
in which they shall be appointed. See section 116 of this code, and rules of the 
•upreme court, rules 55 to 64 both inclusive, in appendix. 

Under the former practice in chancery, it was customary for the guardian to put 
in a mere general answer submitting the rights of the infant to the court But where 
the circumstances rendered a special answer necessary the guardian was bound to 
make it. Knickerbocker v. De Freest, 2 Paige 304, and the court would take care 
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tb«t tho rights of the iofant, were not prejadioed by the answer put in. Barrett v, 
Oliver, 7 Gill and John. 191. The answer waa termed the answer of the gruardian 
and not of the infant. Rogert v. Crvger^ 7 John- 581, for which reason the infant 
was not boand by the answer, and mijrht where his interests required it put in a far- 
ther answer on comiof; of age. See, 1 Barb. Ch. Pr. 149, and cases there referred to. 
An infant may sue by guardian for a legacy. 2 R. S. 52 s. 12, he cannot sue in 
a justice's court except by guardian, 2 R. S. 164, s. 40. A suit may be commenced 
on behalf of an infant by his guardian, without the consent of the infant being 
first obtained, but the court on a suggestion that the suit is not for the benefit of the 
infant, will order a reference to inquire whether or not the suit is for the benefit of the 
infant ; and if the referee report that the suit is not for the benefit of the infant, the 
oourt will order the proceedings to be stayed. Garr v. Drake^ 2 Johns. Ch. R 542 ; 
but such inquiry will not be directed on the application of the guardian himself. 
Jones r. Powell^ 2 Meriv. 141. And if two suits are instituted for the same purpose 
in the name of an infant by different persons as guardians, the court will order an 
inqoiry as to which suit is most for the benefit of the infant, and when that is ascer- 
tained will order the proceedings in the other suit to be stayed. Stevem v. Stevens, 
6 Madd. 97, the application should be made before judgment Taylor v. Oldhamy 

1 Jac. R. 528. 

It is moreover a rule that nothing can be taken against an infant by default, nor 
can his iruardian make any admissions which will affect his rights injuriously. 4 Paige 
115. These rules all have their foundation in the want of legal capacity in the in- 
fant to perform any valid act in the conduct of his defence, upon the grounds of a 
jwesamed want of understanding, and therefore a judgment taken against an infant 
for want of an answer without any appointment of a guardian, is irregular and void, 
and will be set aside on motion. KeUog v. Kloek, 2 Code Rep. 28, and without im- 
posing terms on the defendant lb. And the plaintiffs want of knowledge that the 
defendant is a minor, will not serve to make the judgment regular. 

On motion to set aside a judgment for want of an answer teksd against an in- 
£Mit without the appointment of a guardian, the motion papers were signed. Osjw^sR 
and Luikt defendant* i attomeyt, and it was objected that they should have been 
signed by the infant or guardian or both, and not by attorney, if by attorney, as at- 
torney for the guardian ; the infant not being capable to appoint. The objection 
was overruled on the authority of 11 Wend. 164, 3 Pr. R. 407. KeUog v. Klock, 

2 Code Rep. 28. 

^116. [96.] (Amended.) — Appointment of Quardian, — The 
guardian shall be appointed as follows : 

1. When the infant is plaintiff upon the application of the 
infant, if he be of the age of fourteen years, or if under that 
age, upon the application of his general or testamentary guardian^ 
if he has any^ or of a relative or friend of the infant. If made by a 
relative or friend of the infant^ notice thereof must first be given to 
such guardian if he has one, if he has none, then to the person with 
whom such infant resides, 

2. When the infant is defendant, upon the application of 
the infant, if he be of the age of fourteen years, and apply 
within twenty days after the service of the summons. If be 
be under the age of fourteen, or neglect so to apply, then upon 
the application of any other party to the action, or of a relative or 
friend of the infant after notice of such application being first given 
to the general or testamentary guardian of such infant f if he has 
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one, if he has none^ then to the infant himnlfif over fourteen years 
of agCi or if unde that age^ to the person with whom such infant 

resides* 

The Bmendments are the parte in italic, the word '' applioatiou" beiogr sabstitote^ 
for petition. The part in italic at the end of subdiviaion 1, isaabetitated for these 
worda, ** when the petition of aome other party to the suit, or of a relative or friend of 
the infant." The part in italic in aubdivision 2 is new. Under this aection as under 
the former practice, it ia oecesaary that the guardian of an infant plaintiff be appoint- 
ed before the coDuneucement of the action. Hill y. Thaeter, 2 Code Rep. 3, 3 Fr. 
R 407. 

Where auch gnardian was not appointed until the day of service of the summons 
and complaint, which were dated and the complaint verified one day previous, htld, 
that the summons was irregular. lb. 

It seems, where a goaniian of an infant plaintiff is properly appointed, he may 
verify the complaint, or it may be done by the attorney. lb. 

Semble, that the provisions of the revised statutes (2 R. S. 446, S. 2,) requiring 
a responsible person to be appointed next friend of an infant plaintiff, are applica- 
pable to a guardian appointed under the code Jb. Where an infant defendant ia 
a married woman it is customary to appoint her husband her guardian, unless he has 
an interest adverse to her, and he is competent in other respects. Barb. Ch. Pr. 85. 
See, note to section 115 of this code, and court of appeals rules in appendix ; Rule 4. 

§ 117. [97.] Who to be plaintiffs. — All persons having an 
interest in the subject of the action and in obtaining the relief 
demanded, may be joined as plaintiffs, except as otherwise 
provided in tbifi title. 

The wprd " may** in this section will be construed must. MonelVs Prue. P. 13 
We do not however subscribe to the correctness of this interpretation. 

There is a class of cases where it is not proper to join persons as plaintiffs who 
have a common interest in the subject-matter of the suit. In actions that were 
formerly denominated ex delicts — several persons cannot sue jointly, each must bring 
a separate action, except in cases of slander, of title, or of partuera in respect of their 
joint trade. 1 Chitty^ PI. 74. 

^ 118. [98.] Who to be defendant. — Any person may be 
made a defendant, who has or clai^is an interest in the contro- 
versy, adverse to the plaintiff, or who is a necessary party to 
a complete determination or settlement of the questions in- 
volved therein. 

When the plaintiff in a suit in partition makes persons defendants who have no 
interest in the subject-matter of the suit, the coets of such defendants will not be 
charged upon the fund or against their co-defendants, but must be paid by the plain- 
tiff personally. Hammersley v. Hammerslyt 7 Leg. Obs. 127. 

Unless such unnecessary parties are brought in at the request of the other 
defendants. lb. 

The assignee of a mortgage may be made a defendant in an action to set aside 
the mortgage as usurious. Niles v. RandelU 2 Code Rep. 31. 

lu an action against a husband and wife to foreclose a mortgage, and enforce 
payment of a bond executed by them to secure the purchase money of premises 
conveyed to the wife subsequent to April, 1848, (Laws of 1848, p. 307,) held, that 
there was no misjoinder of parties nor uniting of incompatible causes of action, 
although the wife was not liable on the bond in case of a deficiency on sale. The 
bond was void as to the wife, but good as to the husband. The wife was a neces- 
sary party because the legal estate was in her, and the husband was a proper party 
beoauae of his liability on the bond in case of a deficiency on sale — and both were 
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ate ToortgHjgon. Conde y. Shepherd, 4 Pra. R., 75. S. C. Conds v. NeUon^ 2 Code 
Rep. 58. 

It is not necessary to join all the parties to a tort as defendants, one or more or all 
may be sned jointly or each separately. 6 Johns. R. 26, 31. Where the tort, how- 
ewett consists of verba! slander by two or more, a separate action must be brought 
against each, they cannot be sued jointly. Ih, 

An action to recover real property shoald be bronght against the person in the actual 
-occnpation or possession of the premises, and it is now proper to add as defendants, 
all persons who have or claim an interest in the controversy advene to the plaintiff. 
Waldorph v. Bortel, 4 Pr. R. 358. 

Under the former practice when the premises were actually occupied, the action 
•of ejectmeut could only be brought against the person in possession. It was only 
where the premises were not so occupied that the action might be brought against 
some person exercising acts of ownership over the premises claimed, or claiming title 
thereto, or some interest therein. (2 R. S. 400.) Shaver v. McCrraw, 12 Wend. 558. 
This rale, however, as to parties in action to recover possession of real property is 
BOW changed, and section 118 is applicable to every civil action, including as well, 
cases in which the remedy would formerly have been at law, as those in equity. 
The practice in all actions now, is the same as in our late court of chancery, and in 
an action to recover possession of land, all persons claiming title to, or an interest in 
the property, may be made defendants as well as the persons in actual poasesston. 
The plaintiff now makes parties defendants at the peril of paying the costs of those 
who have judgment in their favor. lb. And see note to section 111. 

§ 119. [99.] Parties to be joined^ Sfc. — Of the parties to the 
actioD, those who are united in interest must be joined as plain- 
tiffs or defendants ; but if the eon^ent of any one who should 
have been joined as plaintiff, cannot be obtained, he may be 
made a defendant, the reason thereof being stated in the com- 
plaint, and when the question is one of a common or general 
interest of many persons ; or when the parties are very nume- 
rous and it may be impracticable to bring them all before the 
•court, one or more may sue or defend for the benefit of the whole. 

^5 120. [100.] Parties to bills and notes^ Sfc. — Persons seve- 
rally liable upon the same obligation or instrument, including 
the parties to bills of exchange and promissory notes may, all or 
any of them, be included in the same action, at the option of 
the plaintiff. 

See section 304 of this code as the effect of bringing several actions on one bond, 
Tecognizance, promissory note, bill of exchange, or other instrument in writing, or 
in any other case for the same cause of action against several parties who might 
have been joined as defendants in the same action. 

As a joint judgment against all the parties is as effectual as a separate judgment 
against each would be, it is generally advisable to include all in one action, especially 
as no costs other than disbursements are allowed to the plaintiff in more than one 
action, if he bring several actions against parties who may be joined in one. Sea 
section 304 of this code. 

* 

% 121. [101.] Action, when not toabate, — No action shall abate 
by the death, marriage or other disability of a party, or by the 
•transfer of any interest therein, if the cause of action survive 
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or continue. In case of death, oiarriage or other disability of a 
party, the court, on motion, at any time within one year there* 
after, or afterwards on a supplemental complaint, may allow 
the action to be continued by or against his representative or 
successor in interest- In case of any other transfer of interest, 
the action shall be continued in the name of the original party } 
or the court may allow the person to whom the transfer is made 
to be substituted in the action. 

This section is identical with lection 101 in the code of 1848, and under that 
code it was held that a bill of revivor and supplement was neeenary to revive a suit 
commenced before July, 1848, except in oases where the party sought to be made a 
defendant would voluntarily come in as a party to the suit. Pkillipa v. Drake, I 
Code Rep. 63. 

Thus in a suit pending on the Irt of July, 1848, one of the defendants died after 
July 1, 1848| and motion was made for an order under this section, to allow the suit 
to bo continued against the successor in interest of such deceased defendant. The 
successor in interest had notice of the motion, and opposed its being allowed, and 
per Edmonds, J. '* I do not see that granting this motion would serve the party 
making it. It is true, that under section 101 (now 121) I may grant this motion, 
and if this was an action commenced since the code took effect, section 102 (now 
122) would enable me to make such an order as would be of some utility ; but this 
was a suit pending when the code went into operation, and section 101 (now 121) 
applies, but that section only gives iim power to allow the successor in interest to be 
substituted ; andeection 109 (now 122; is not made applioable to this case ; unless, 
tiMMfore, the successor in interest will come in voluntarily and be made a party i» 
the suit, I have no power in the matter. In this case the successor in interest, the 
trustee of the deceased defendant, refuses to consent to be made a party, and any 
order I may make will be inoperative. The code does not provide anv means either 
of compelling the successor in interest to be made a party or of taking judgment 
against him by default The only remedy open to the plaintiff is that provided by 
the former practice, a bill of revivor and supplement." Phillip* v. Drake, 1 Code 
Rep, 63. 

It has since, however, been adjudged that this section, so far as it is made appli* 
cable to suits pending before July, 1848, and to transfer of interest made before that 
time, is unconstitutional. Vrooman v. Jones, 5 Pr. R. 369. This was held in an 
action of ejectment which was commenced, tried, and a new trial ordered, prior ta 
July, 1848. Such a case must be governed by the revised statutes, (2 R. S. 387, s. 4.) 
which enact in substance that the death of either party after verdict or plea of con- 
fession, and before judgment, shall not abate the action, but the court may within two 
terms after such verdict or confession, enter final judgment in the names of the 
original parties. An administrator of a deceased plaintiff may have leave to con- 
tinue the action if the pleadings show a cause of action which eurvivee without 
regard to the merite of the action. Wing' v. Ketehanit 3 Pr.R. 385, 2 C]!ode Rep. 7. 

An action brought against a sole defendant to recover the possession of land, may 
be continued after the death of the defendant intestate against his heirs at law, 
claiming to have succeeded to his legal rights and to own the land. Waldorph v. 
Boriel, 4 Pr. R 358. 

After the death of one of several plaintifis, in an ejectment suit commenced 
before the code took effect, a motion was made by the surviving plaintifis at special 
term, to substitute the names of two individuals and the people of the State, to prose- 
cute the suit, as representatives or successors in interest of the deceased plaintiff. It 
being a matter of doubt which of the three parties proposed was entitled to the right, 
the first being sole trustee under the will, it being doubtful whether he would take 
the title or only a power in trust, the second being an heir, but doubtful whether a 
citizen of the United States — and if neither of the two had the right, it was doobtfol 
whether it did not pass by escheat to the people of the State. The motion waa 
denied. 8t John v. We9t, 4 Pr. R. 329, 3 Code Rep. 85. 
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And per Seidell, J., on diimisiio; an appeal from the order denyinsr the motion. 
In this earn the motion was threefold : to aabetitute the names of the heir of the 
deceased, the trustee nuder the will, and of the people of the State. 

The defendant insists that» conceding that the statutory provision referred to 
would authorize the substitution of the names of the heir and trustee, it does not 
extend to the people, and consequently, so far as that branch of the motion is con- 
cerned, it most be rei^arded as an spplication to amend the declaration by adding tu 
new party ; and as addressed to the diteretion of the court. 

To this it is answered, that in case of an escheat, the people in respect to the 
ownership of the property, succeed directly to the deceased proprietor ; that they and 
the last owner bear to each other the relation strictly of predecessor and Buccessor, 
and consequently by the express terms of the section, the people have the same right 
to be substituted as the heir. Is this a sonud interpretation of the statute? The 
object of the provision Is to prevent the abatement of a suit, where the same rights 
which the suit is brought to enforce, continue ; and where nothing is changed but 
the person in whom the right is vested. But do the people of the State in oase of 
an escheat succeed to the rights of the last proprietor? Is their title the same, to be 
deduced through the same channels, and supported by the same evidence? Mani- 
festly not. Theirs is a prior right, which has become paramount by reason of the 
extinction of that upon which the action was founded. It cannot be said in any 
sense that they derive their title from the last owner. His wa^econdary and deri- 
vatrve ; theirs original and primary. My conclusion therefor^ is, that the term 
successor as used in the statute, does not include the people when they claim by 
escheat ; and that even if it would be proper in any case to allow them to be joined 
as plaintiffs in the same suit with private persons, for the benefit of the latter, the- 
application for such a privilege must be considered as asking a favor of the court, and 
not as a matter of strict right 

The statute gives the right of continuing the suit in the name of the representa- 
tive or successor in interest. In order to avail himself of this right, the party must 
show who is the successor. He must make out a prima facie case before the right 
attiH^s. This certainly he cannot do in the case of two persons not claiming in 
the same character. 

He may, as is assumed to have been done here, make a case of doubt which of 
the two is entitled to the right. But this does not give to either the right, under the 
statute, of being substituted in the suit. The perwn to whom the title has passed, .^ 

being ascertained, the statute gives to him the right of prosecuting the suit, and to l 

no other. It gives no right of experimenting as to the proper party. It was decided \ 

in the case of Boynton v. Hoyt ( 1 Deuio, 50), that a party claiming to be substi- ^^ 

tuted under the corresponding provisions of the revised statutes, must show himself i 

prima facie to have succeeded to the title. The applicants here have not asked that I 

the court should determine upon the facts presented, which of the three parties has- 
succeeded, and to substitute such party. This perhaps they might have done : but they 
ask 10 be permitted to include two persons who are conceded to be without title. It 
may be proper in many cases to avoid a multiplicity of suits, or to save a right from, 
the operation of the statute of. limitations, that the court should permit, in a case of 
doubt, a number of names to be used ; but this is clearly not a matter of strict right,, 
but a question of discretion. Jb. 

And see amendment to section 122. 

Where in an action against a non-resident defendant, the summons is served by 
publication under an order of the judge, the suit is not commenced until the expira* 
tion of the time prescribed for publication, so that if the defendant die before the 
expiration of such time, no action is pending that can be revived against his repre- 
sentatives. McEteen9 Ex*r, v. Public Adminiitraior. 3 Code Rep. 139. 

The motion to continue the action must in the case of a sole plaintiff* he made by 
his executor or administrator. In the case of several plaintiffii it may be made by 
a surviving plaintiff* or by the executor or administrutor of the deceased plaintiff*, and« 
it is said that the motion to continue the suit may be made by the defendant in case 
no motion for that purpose be made by a surviving plaintiff or the representative 
of a deceased plaintiff, within a reasonable time. The motion should be noticed for 
a special term, and be supported by an affidavit of the facts on which the motion is> 
founded. It will be observed, that the motion is to be made within one year from 
the happening of the death, marriage, or other disability, and if the party entitled Uy 



82 

ino¥e« omit to doio within • year and aftemrarda derire to continue the iait» he noay 
^oao, it is said, by reaortinsr to a sappleniental pleading. 

§ 122. [102.] (AnneDded.) — Court may determine contra^ 
versy, Sfc. — The court may determine any controversy between 
the parties before it, when it can be done without prejudice 
to the rights of others, er by saving their rights, but when a 
complete determination of the controversy cannot be bad 
without the presence of other parties, the court mtut cause 
them to be brought in. And uihen^ in an action for the recovery 
of real or personal property^ a person^ not a party to the action^ 
but having an interest in the svhject thereof makes application to 
the court to be made a party j it may order him to be brought in by 
the proper amendment. 

Interpleading. — A defendant against whom an action is pend'^ 
ing upon a contract, or for specific, real, or personal property, 
may at any time before answer, upon affidavit, that a person, not 
a party to the action, and without collusion with him, makes 
against him a demand for the same debt or property, upon due no* 
tice to suck person, and the adverse party, apply to the court for 
an order to substitute such person in his place, and discharge him 
from liability to either party, on his depositing in court the amount 
of the debt, or delivering the property or its value to such person 
as the court may direct; and the court may, in its discretion, 
make the order. 

The amendments are in italic. 

This section is the cootroliingr iectiofi in determining whether a demurrer for 
defect of parties is well talien or not. Mason, J., in Wallaee v. Eaton, 5 Pr. R. 99, 
102. See note to section 121 of this code. 

The amendment is taltenfrom the codifiers report, of 1850, (Ciyil code, as. €13, 
614,) and they observe in a note that, " the object of this section is to save the 
necessity in most cases of an action to compel two parties claiming the same thing 
to settle the controversy between them by interpleading. The interpleader aet in 
England was passed for the same purpose." The statute referred to by the com- 
missioners is the 1 & 2 William 4, cap. 58, which enacts in effect as follows : 
That upon application made by or behalf of any defendant " after declaration and 
before plea, by affidavit or otherwise, showing that such defendant does not claim 
any interest in the subject matter of the suit, but that the right thereto is claimed 
or supposed to belong to some third ^arty who is sued or has expected to sue for the 
same, and that such defendant does not, in any manner collude with such third party, 
but is ready to bring into court, or to pay or dispoee of the subject matter of the 
action in such manner as the court (or any judge thereof,) may order or direct, it 
shall be lawful for the court, or any judge thereof, to make rules and orders calling 
upon such third party to appear and state the nature and particulars of his claim, 
and maintain or relinquish his claim, and upon such rule or order to hear the alle- 
gations as well of such third party as of the plaintiff, and in the meantime to stay 
the proceedings in such action, and finally to order such third party to make him- 
self defendant in the same or some other action, or to proceed to trial on one or more 
feigned issue or issues, and also to direct which of the paitles shall be plaintiff 
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«r defendmit on nich trial, or, with tho conBent of the plaintiff and tach third partjr, 
theb oooBflel or attorneys, to diepoee of the merita of their cUiros and determine the 
aame in a eoniniary mauner, and to make aach other rules and order therein as to 
costs and all other matters as may appear to he jast and reasonahle." 

The object of thia statote, says Mr. Chitty, is to give relief withoat compelling 
the party seeking it to have recourse to a bill of interpleader. The act does not take 
away the right of a party to file a bill of interpleader, for the remedy is merely con* 

-carreot. CAt'Ky's OtnL Pr. vol. 2, p. 345. With reference to the persons entitled 
to the benefit of the act, a party who by his own act is placed in a position to be 
sued, cannot call upon the court to substitute another defendant in his stead. 9 Bing. 
83 ; and a defendant who is sued for the recovery of property in his possession in 
which he has no interest, but which b claimed by a third party, cannot apply to be 
niieved under the statute against the claim of the plaintiff* and such third party, 
if he baa an indemnity from the claimant Tucker v. JIfom's, and M. 1 C. 73, S. C. 
1 Dowl. 639. A lien however attaching upon the goods in dispute, and which must 

ke satisfied by the party who ultimately turns out to be entitled to them, does not 
ptevent the party who holds the goods from applying to the court for relief. CotUr 
T. Bmnk of England, 3 Mo. dt S. 180, S. C. 2 Dowl. 738, But the case of a 
wharfinger who claims a lien on goods for wharfiige, &c. which attaches only on one of 
the parties by whom the goods are claimed, is not within the act. 2 Mo. db S. 131 
9 Bing. 84. Goods consigned to A. and warehoused in the London docks, were 
claimed by B. The dock company refused to deliver them to A. without an indemp 
nity, whereupon A. brought trover« with counts for special damage for the detention. 
The company applied for relief under this act, and it was granted to them. Lucat t. 
homdon Dock Co,, 4 B. and Ad. 378. The court cannot relieve a stakeholder until 
aetioo brought against him, and declaration, but if acting in good faith he will be 
allowed his costs out of the fund in court. Parktr t. Linnett, 2 Dowl. 562. 

Where a party is sued in two courts, he must obtain interpleader orders in both. 
AUen T. Oiliyt 3 Dowl. 143. If thepartiei do not appear to oppose the making 

«f the order tbeta must be an affidavit of the service of notice, &c. upon thaoif and 
the eewi wiH make the order in their absence. Jervit^t RuUb, p. 40. 

Where the plaintiff sold to the defendant goods of a party deceased, to whom a 
third party afterwards took administration and claimed the price, held that was not 
a case within the act ; but the ground of refusal to pay to the plaintiff was to be 
shown by plea. Jamet v. Pritchard^ 8 Dowl. 890 ; 7 Mees. & W. 216. 

Where the defendant advertised a reward for information leading to the discovery \ 

of a felony, and several parties having given information, more or less material, I 

claimed the reward, held not a case within the statute. Oay v. Whitman, 5 Sc. V 

795. 

Where the defendant was liable to pay purchase money to one or other of two 

parties, held, that it being a matter of interest to him to know to whom he was to 

pay, it could not be said that he did not claim any interest in the subject-matter of 

the suit, and that it was not a case within the act Newton v< Moody, 7 Dowl. 

583. 

Where the depositary claimed a personal interest in part of the fund claimed by 

one of the claimants ; held, that it was not a subject of an interpleading order. Moore 

T. Usker, 7 Sim. 384. 

So where he had by admission given to one of the claimants a right of action 

against him in respect of the subject of claim. Crawskay v. Thornton^ 7 Sim. 391. 

Confirmed on appeal, 2 Myl. & Cr. 1, and see Pearson v. Cordon, 4 Sim. 218 ; and 

affirmed on appeal, 2 Russ. and M. 606. 

Where the adverse claim was set up in respect of money due on a contract for 

work and labor, held that the act did not apply. Tamer v. Kendall, Mayor of, 2 Dowl. 

and L., 197; 13 Mees. and W., 171. 

A purchaser cannot call upon his vendor to interplead with a third party, claiming 

to be the owner of the goods sold, although the one is suing for the price and the 

other to recover the goods in trover, such being a case to which the statute does not 

apply. Slaney v. Sidney, 14 Mees. and W., 800 ; 3 Dowl. and L., 250. 

The rule refused at the instance of a stake-holder of money on an illegal wager. 

Ajtplegartk v. Colley, 2 Dowl. N. S., 223. Where a party, seeking relief, has given 

to any other of the litigant parties a right against himself independent of the property 

in dispute, held not a case within the act ; held also that the court had no right to bar 
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tho claim of a foreigner reaidiosr abroad. Patwni ▼. CamfheUt 3 Dowl. N. S., 397 ^ 
12 Mees. and W., 277. Where the goods were cooBigoed for Mle by A. to hie factor, 
who eold them to the defeDdaot, and upon the factor becoming bankrapt, the price- 
was claimed by A., and also by the assignees: held that the purchaser was entitled 
to the rule of interpleader. Johnson y. Shaw, 4 Mann, and Gr., 916. 

Where the defendant bad purchased cattle of the plaintiff and sent a bill accepted 
in Uank for the drawer's name for the payment, which came into the hands of third 
parties for valuable consideration, the plaintiff denied that it had ever been received 
or endorsed by him, and he had commenced an action for the price of the cattle ; the 
holder of the bill also threatening proceedings on it against the defendant: held, that 
it not being shown that the cross claims were on the same subject matter, and the 
defendant might be liable to one or other of the parties, it was not a case within the 
act. Farr v. Ward, 2 Mees. and W., 844. 

Under this statnte it was held, that the court would not grant an interpleader 
order on the ground that the claimant set up a right of action against the defendant 
in respect of the same subject matter, where it appeared that the plaintiff's claiai. 
against the defendant rested not merely upon the right of property, but also on the 
personal contract of the defendant Lindsay v. Barrow, 6 G. B., 291. Thus, where 
A., professing to act as agent of B., obtained from C an advance of money upon the 
security of plate in A.'s possession, belonging to B. After A.'s death, C. brought detinue 
for the plate against his executors. B. alw) demanded it of the executors. It wae 
held not a case for an interpleader order. lb. 

At common law, the courts would in general protect their own officers when 
acting bona fide in executing the process of the court (as a sheriff acting in obedience to 
a writ of fieri facias,) from the risk of liability to two difierent claimants, as where he 
had seized goods under a writ of fi. fa., provided he applied to the court as soon as he 
found himself in peril ; aa if upon such seizure he had notice that the party whoso 
goods he had taken had committed an act of bankruptcy, and that assignees claimed 
the property, as there was e reasonable doubt whether the goods were not liable to an 
extent of the crown, the court would enlarge the time for returning the writ, whei> 
nded by the plaintiff to do so, until he or the assignees had indemumed himi or had 
inter te settled their mutual claims, and would compel the advene claimant to try 
the right, whilst the proceeding against the sheriff or officer was suspended, or upon 
the terms of his bringing the proceeds into court to abide the result. At common law 
this was the only mode of relief to the sheriff who had seized the goods in settle- 
ment, for he could not file a bill of interpleader, because, as observed by Lord Eldon, 
'< a person cannot file a bill of interpleader who was obliged to put his case upon 
this, that as to some of the parties he might be a wroug-doer, as by the seizure and 
temporary detention of the goods.*' Slingtby v. Boulton, 1 Ves. and B., 334. For 
the same reason the court of the king's bench in England on the motion of an 
auctioneer who bad, before notice of any third person's claim, sold under an execution 
by the direction of the sheriff, gave him leave to bring the proceeds into court, with a. 
stay of actions against him. Chitty's Gen. Pr., 218, 341, and see note to section 391 
of this code. 

Where an issue has been directed by the court to try the right of contending 
parties to the property in question, and the intermediate party has paid money into 
court to abide the event of the issue, the suocessful party cannot move to have the 
money paid out to him until final judgment has been signed. Cooper y. Lead Smelt* 
ing Co., 9 Bing., 634 ; 2 Mo. and S., 810 ; S. C, 1 Dowl., 728. 



TITLE IV. 

Of the place of trial of Civil Actions. 

Srctiow 123. AciioDS to be tried where aubject matter situated. 

134. Action to be tried where cause of action arose. 

125. Actions to be tried where the parties reside. 

126. Changing place of trial. 

^ 123. [103.] — Actions to he tried where subject matter iitU" 
ated. — Actions for the following causes must be tried in the 
county in which the subject of the action, or some part thereof 
is situated, subject to the power of the court to change the 
place of trial, in the cases provided by statute. 

1. For the recovery of real property or of an estate or in- 
terest therein, or for the determination in any form, of such 
right or interest, and for injuries to real properly : 

2. For the partition of real property : 

3. For the foreclosure of a mortgage of real property : 

4. For the recovery of personal property distrained for 
any cause : 

This section and section 124 together, compose section 103 of the code of 1848. 

Under section 103 of the code of 1848, in an action brought to foreclose a mort- 
gage, it appeared that the mortgaged premises were in the county of Cortland. That 
the money was loaned in the county of Columbiai where the mortgage, after being 
recorded, was delivered to the mortgagee. The county of Columbia was designated 
in the complaint as the place of trial. Before the time of answering expired, de- 
fendant served a written demand that the trial be had in Cortland. PiaintiflTs attor- 
neys, in reply, served a notice on defendant's attorney, insisting that Columbia was 
the proper county in which to try the action, and saying they should notice the cause 
for trial in that county. Defendant then moved to change the place of trial firom 
Colombia to Cortland, and Mr. Justice Parker in granting the motion, said : 

'Jlie question is, which is the proper county for the trial of this action, under ^103 
[123] of the code? Plaintiff's counsel insists that he has a right to designate, as the 
place of trial, 'either the county where the cause of action arose, or that in which 
the subject thereof is situated. Counsel for defendant urges that the action being 
made local, bat one county for each action could have been intended. The section 
to which a construction must be given, is 103 [123.] 

If that means that, in an action for a foreclosure of a mortgage, the plaintiff is 
at liberty to select, as the place of trial, either the county where the cause of action 
aiose,or another in which the mortgage premises are situated, then the §105, [126.] 
becomes entirely inoperative and useless. Section 105, [126,] clearly contemplates 
but one *< proper county" for each of the actions mentioned in section 103, [123.] 
Any other construction would lead to confusion and embarrassment, as it has done in 
this case, by leaving it doubtful which is the proper county for trial. 

If the plaintiff is right in his construction, then an action to recover real property 
ifl no longer local, and it may, with as much propriety, be said that the cause of ac- 
tion in the ejectment arose in the county where the plaintiff became invested with 
the title, as that in this case, the cause of action arose in the county where the 
money was loaned. 



86 

It ii not neceisary, in conftniiDg flOS, [123|] to hold that in each action anen- 
tioned in the ■abdiTimona, the plaintiff ia at liberty to aeiect either as he pleaaea, the 
county where the cause of action aroee, or that where the subject of the action is 
situated. Full effect is ^veu to the lang^uage of that section, by holding that either 
the one or the other shall be made the test» according to the applicability of the teat 
itself. And the question where the subject of the action arose would seem to be 
more particularly applicable to the first three subdiTisionai and the other test to the 
remainder. Such was the law before the adoption of the code. 

But whatever may be the true construction of this sectioU) I am not satisfied 
that the cause of action arose in Columbia, because the money was loaned there. 
That would certainly be the case in the action on the bond alone ; bat where the 
plaintiff seeks to foreclose the mortgage, the loan of the money must be oonatdered 
in connexion with the lien on the land ; and the cause of action cannot be complete 
without a lien in Cortland connty. 

I think Cortland county should have been designated by the plaintiff as the place 
of trial. MiUer v. Hall, 1 Code Rep. 113. 

Where a complaint, amoug other things prayed, that the right of the defendant 
to the land in question in the action, might be adjudged to be subordinate to the 
right of the plaintiff, and that the defendant might be ordered to give up the pos- 
session of the said land. Edwards, J., said, I think this is a case within the latter 
clause of section 123, snbd. 1, of the code. Mairt v. Renuen, 3 Code Rep. 138. 

^ 124. [104.] — Actions to be tried where cause of action arose* 
— Actions for the following causes must be tried in the county 
where the cause or some part thereof arose, subject to the like 
power of the courti to changa the place of trial in the cases 
provided by statute : 

1. For the recovery of a penalty or forfeiture imposed by 
statute ; except, tbat when it is imposed for an offence com- 
mitted on a lake, river, or other stream of water, situated in 
two or more counties, the action may be brought in any county 
bordering on such lake, river or stream, and opposite to the 
place where the offence was committed : 

2. Against a public officer or person specially appointed 
to execute his duties, for an act done by him in virtue of his 
office, or against a person, who by his command or in his aid, 
shall do anything touching the duties of such officer. 

This section and the preceding (seetioa 1S3) are taken Terbatim finm section 103 
of the oode of 1848. 

These actions were made local by the roTiaed atatutea, 2 R. S. 2d ed. 395, ^, 9, 
a. 277, f28->t6. 330. §3. Under the reyised atatntes, (2 R. 8. 277, §28,) of whioh 
this section is nearly a literal transcript, it was held tbat the provisions respecting ac- 
tions against officers, applied only to affirmative acts, and not to mere omisaiont or 
neglect of official duty. 13 Wend. 35, 266. 

The last mentiooed provision of the reviaed statutea, ia amended by the lawa of 
1843, p. 257,cap. 201, by adding thereto, the following proviso : Provided, however, 
that actions brought by tiie connty or town officers of one connty in their official capa- 
city, against the county or town officers of another county in their official capacity, 
shall be laid in some county adjoining the county of the defendants ezc^ the 
county of the plaintifis. 

The revised statutes (2 R. S. 330, sec. 2, sub. 3,) provide, that for the parpaaeaof 
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a hir and impartia] trial, the ooort may order the mnem to be tried in eoroe other 
eoonty, when it eppean that a fair and impartial trial cannot be had in the county 
in which the venne ia laid — and by aec. 3, it ia provided, that in aotiooa againat 
pnblic offioera, or againat peraona apecialiy appointed to ezecnte the dutiea of auoh 
officera for any act done by them by virtue of their officea reapectively, and in auita 
againat other peraona, who by the commandment of auch officers, or in their hid or 
aasatance, do any thing touching the dutiea of auch office which are required by 
law to be laid in the county where the fact happened, if it ahall not appear on tho 
trial tiiat the cauae of auch action aroae within the county where auch trial la had, 
the jnry ahall be diacharged and judgment of discontinuance ahall be rendered againat 
the plaintiff, and see, 9 Wend. 208, 501. 12 ib. 217, 265, 51. 

§ 125. [104.] — Action to be tried where parties reside. — In 
all other cases the action shall be tried in the county in which 
the parties or any of them shall reside at the commencement 
of the action ; or if none of the parties shall reside In the State, 
the same may be tried in any county which the plaintiff shall 
designate in his complaint; subject, however, to the power of 
the court to change the place of trial, in the cases provided by 
statute. 

§ 126. [106.] (Amended.) — Change of plnce of trial — If 
the county designated for that purpose in the complaint, be 
not the proper eooncy, the action may, notwithstanding, be 
tried therein, unless the defendant, before the time for answer- 
ing expire, demand in writing, that the trial be had in the 
proper county, and the place of trial be thereupon changed by 
consent of parties^ or by order of the court, as is provided in this seC' 
Hon, 

The court may change the place of trial in the following cases t 

1. When the county designated for that purpose in the com^ 
'fiaint is not the proper county : 

2. When there is reason to believe that an impartial trial can^ 
not be had therein : 

3. When the convenience of untnesses and the ends of justice 
would be promoted by the diange. 

When the place of trial is changed, all other proceedings shall 
be had in the county to which the place of trial is changed, unless 
otherwise provided by the consent of the parties, in writing duly filed, 
or order of the court, and the 'papers shall be filed or transferred 
accordingly* 

The amendment ia the addition at the end, of the worda in iioLU, 

1. On changing the place of trial named in the complaint, for the reason 
that the county designated is not the proper county* 
By the ^* proper county *' ia meant a county in which one of the partiea to the 
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action resides: per Jastice Sill, in Lynch ▼. Mother, 4 Pr. R., 86-88. 3 Code Rep,, 
54. The demand should be that the trial be had io the ** proper county," aod where 
a defendant served a demand that the caaae be tried in the " coanty of New-York/' 
his demand was held to be irregular, and that instead of naming the county in which, 
he desired the trial to be had, he should have asked that the cause be tried in the 
** proper county" Beardeley ▼. DickereoUt 4 Pr. R., 81. The demand must be 
made before the time for answering expires, and the time for answering will be 
deemed to expire on the service of the answer, although the answer may 1m put in 
before the expiration of the time allowed for that purpose, and the demand to have 
the trial in the proper county served after an answer may be disregarded. MiUigon 
V. Brophy, 2 Code Rep., 1 18. But the demand may be made simultaneously with 
the service of the answer. Biairs v. Remeen, 3 Code Rep., 138. 

The demand does not of itself change the place of trial, and if such demand be 
only madoi and the plaintiff neglect or refuse to change the place of trial to the 
proper county, the remedy of the defendant is to apply on the trial for a dismissal of 
the complaint. Haehrouck v. McAdam, 3 Code Rep., 39. 4 Pr. R, 343. And 
under the former practice, where the place of trial mentioned in the declaration (the 
venue,) was not in the proper county the only remedy of the defendant, except he 
was a public officer, was by demurrer, plea in abatement, or motion for a nonsuit at 
the trial. IS Wend., 365, 51, (6.) But by the present practice it seems, that if 
after a demand to have the place of trial mentioned in the complaint changed to the 
proper county the defendant neglects or refuses to make the change, the defendant 
may move to have the place of trial changed, on the ground that the place of trial 
mentioned in the complaint is not the proper county. Maire v. Remsen, 3 Code 
Rep., 138. Moore v. Gardner, 3 Code Rep., 234. 5 Pr. R., 343. Haehrouck v. 
MeAdam, 3 Code Rep , 39. 4 Pr. R., 343. 

In Haebrouck v. McAdam, eupra.^ Edmonds, J., held, that to change the place of 
trial, application must be made to the court by one party or the other, and either party 
may make U* and ha cOAthm^ by saying : the neoassity of an application to the court 
is qmiBb apparent ; for suppose the plaintifT resides in one county, the defendant in 
another, and the place of trial is designated in a third — into which of the two proper 
counties is the place of trial to be changed? And so, if there are several defendants 
residing in different counties, which defendant is to have the choice? 

The whole thing is subject to the power of the court to change the place of trial 
under section 125, and its power must be invoked. The defendant by his own act 
cannot change it. 

It seems that the motion by the defendant to change the county of trial named 
li the complaint to the proper county, and the granting an order on such motion, will 
not prejudice the right of the plaintiff afterwards to move at the proper time and on 
the necessary affidavits to change the place of trial either for the convenience of wit- 
nesses or to obtain an impartial trial. Moore v. Gardner, 3 Code Rep., 334. 5 Pr. 
R., 343. In general all the defendants should unite in making the motion. 6 Wend., 
598. 19 Wend., 700. The motion may be made by the one or more of several 
defendants. Maire v. Remeen, 3 Code Rep., 138., and see 6 Wend., 508, 1 How. 
Spe., T. R., 156, 4 Hill, 63, note, laws of 1841, p. 373, sec. 1, 19 Wend., 700. But 
where the motion is made by one of several defendants, it must be on notice tothe 
other defendants, ib., unless the other defendants are in default for not answering, in 
which case it ispresumed the motion may be made without notice to them. 13 Wend., 
300. And where the action is against several but some only have been served, those 
served may move alone and without notice to those not served. 4 Hill, 62, note. 

Where the motion is made by one or some of several defendants, without notice 
having been given to the defendants who do not move, the court will permit the 
motion to stand over in order that the notice may be given. Maire v. Remeen, 3 
Code Rep., 138. 

It seems that the question of the convenience or inconvenience of witnesses will 
not be taken into consideration on a motion to have the place of trial changed to the 
proper county ; thus, where the plaintiff in an action within section 135, named 
Onondaga county in his complaint as the place of trial, neither party resided in that 
county — the defendant lived in Oneida county. The defendant duly demanded to 
have the place of trial changed to the proper county. The plaintiff refused to change 
the place of trial named in the complaint Thereupon the defendant moved to have 
the place of trial named in the complaint changed to the proper coanty ; this was 
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iMMtod by the plaintiff on the gnmud that Onondaga eoanty was most for the conve- 
nience of hie witneHfls. The court granted the motion, and eaid that the question 
of the convenience of wituessee was not iu issue. That the plaintiif, on receipt of 
die demand, should have changed the place of trial named in the complaint to the 
proper eoanty, and then at the proper time have moved to change the place of trial 
for the convenience of witnesses, and that the granting the motion then before the 
cenrty would not preclude the plaintiff from making his motion at the proper time, 
and on the proper affidavits to change the place of trial for the convenience of his 
witnesses. Moore Vo Gardner, 3 Code Rep., 224^ 

Section 46 of the Judiciary act (Laws of 1847, p. 333,) expressly provided that 
the venue might be changed to the proper county with the costs of the motion, and 
IB Northrop v. Fan Detuen, (3 Code Rep., 140,) Parker, J., said that on all motions 
to change the place of trial to the proper county where costs were asked for by the 
notice, costs to abide the event will be allowed^ and this whether the order were 
gnnted or refused. 

Role 3 of the sapreme court mies, declares that in case the place of trial Is changed 
far the reason that the proper county u not specified in the complaint papers on file at 
the time of the order making such change, shall be transferred to the county 
ip?fifif4 in snch coder, and all other papers in the cause shall be filed in the county 
■) ipecified. See mle 3 of sapreme court rules, in appendix. 

By the Jn^iary act of 1847, (laws of 1847, p. 333, s. 46,) which was said to be 
in force, notwithstanding anything in the code of 1849, (ZryncA v. Mosher, 4 Pr. R., 
86. 3 Code Repw* 54,) it is enacted that no motion to change the place of trial, when 
made by the defendant, shall be granted, unless the defendant making the same shall 
bavB made and served with the notice of such motion an affidavit of merits ; and by 
the 48th. rale of the sapreme court rules it is provided, that in addition to what haa 
amally been stated in affidavits concerning venue, either party may state the natare 
of the controversy and show how his witnesses are material, and may also show 
where the cause of action, or the defonee, or both of them arose, and these facts will 
bs taken into coooiiieration by the court in fixing the place of trial Under these 
pnfiMM it has been held, that the affidavit of merits on a motion by defendant to 
change the place of trial must state distinctly: — 

1st That the defendant has fully and fairly stated the ea$e to his counsel [in the 
eanee,] and give the name and rosidence of such counsel. 

•2iid. That he is advised by his said counsel that he has a good and sohstantial 
defonee on the merits. 

3rd. That he believes he has such a defence. 
Lynch V. Mother, 4 Pr. R., 92. 2 Code Rep., 54 ; and an affidavit whidi stated thai 1 

ttie defendant had a good defence, &«., ** as he is advised by his couns^, A. B., dee., ' 

and aa ho beUeveo Irtilv " was held insufficient. lb. And see Riehat4o v. Swetxor^ 
1 Code Rep.. 117. 3 Pr. R., 413. The 48th rule of the sapreme court does not, aa 
has been said, refvtre the defondant to disclose in his affidavit the matters which he 
intends to set np in his answer. He may do so, bat if he prefers to omit it, or make 
only a partial disclosare of his intended defence, he may do sa Mixer v. Kuhn, 4 
Pr. R., 409-412. 

By rale 47 of the sapreme conrt rales it is provided, that no order to stay proceed- 
ings for the pnrpose of moving to change the place of trial shall be granted, nnleasit 
Aall appear from the papers that the defendant has osed dae diligence in preparing 
the motion for the earliest practicable day after the service of the complaint. Such 
Older shall not sUy the plaintiff in putting the cause at issue, or taking any other 
«ep except giving notice and subpoenaing witneMCs for the trial, withoot a special 
elanse to that efiSet. On presenting to and filing with the officer granting the order, ' 
an affidavit showing soeh focts as will entitle the plaintiff, according to the settled 
praetice of the eonrt, to retain the place of trial, the officer shall revoke the order to 
stay proceedin|s ; and the plaintiff shall give inmiediate notice of snch revocation to 
the defendantr attorney. 

We wonld here remaA that the distinction between loeai and transitory acUoni, 
as it afieeta the question of venne, (the county of trial named in the complaint,) and 
the practice of moving to change the place of trial named in the complaint, for the ' 
reason that the county designated is not the proper eoanty, ssems to us still to exist, 
md to materially affisct the practice in relation to each motions. If, under the fcr- 
mer pimctice, in a local action, the venue was laid hi the wrong eoonty, the plaintiff 
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might be nonaaited on the trial. The Judiciary set of 1847, (Laws of 1647, pb 339,) 
by section 45 defined which were local, and by section 46 which were transitory actions. 
The 45th section is now sapeneded by sections 123 and 124 of this code, and the 
said section 46 is still in force. (Lynch ▼. Mother, 4 Pr. R., 86. 2 Code Rep. 54.) 
That section leaves the former law nntooched as to the actions therein, and in sec- 
tions 123 and 124 of this code declared to be local, and in which a plaintiff might be 
nonsuited if the venue was laid in the wrong county, but provided, that as to the ac- 
tions rendered transitory by ** this teelion,'* the plaintiff should not be nonsuited for 
an error in the venue ; bat when the venue was not in the proper connty, the de- 
fendant might move in the manner therein provided to have the venue changed to 
the proper county. The code then, by section 126, declared that in all actions, lo- 
cal as well as transitory, the actions might be tried in the county designated as the 
place of trial in the complaint, unless the plaintiff, before the time for answering 
expire, demand in writing that the trial be had in the proper county. With legmid, 
therefore, to the actions mentioned in the 123d and 124ih sections, they stand on a 
different footing from the other actions mentioned in section 126. As to the former, 
the law appears to be, as thus : if the place of trial named in the complaint be noC 
the proper connty, the plaintiff may be nonsuited, hot the defendant shall not be 
allowed to move to nonsuit, unless, before answering, he give notice to the plaintiff 
of his intention ; and the demand by the defendant to have the place of trial men- 
tioned in the complaint, changed to the proper county, is, in effect, a notice to the 
plaintiff that the county named is not the proper county, and that so the defendant 
will insist on the trial. The question as to whether or not the place of trial named 
in the complaint is the proper county, cannot, in niaoy cases, be de erroined nntU 
the plaintiff has closed his case on the trial ; and a motion to change the place of 
trial named in the complaint, to the proper county, must, in many cases, involve a 
trial of the action upon affidavits. If the plaintiff is satisfied that the place of trial 
named in the complaint is the proper couuty, aud is willing to incur the risk of being 
nonsuited on the trial, there can-be no reason why the defendant ehor'v, even if be 
trn^f, (12 Wend. 217, 265, 51,) take the trouble aud riak of niakhig a motion to ml 
him right, he can derive no benefit, and may lose an advantage. Becaiwe, if he 
has a right to have the place of trial changed for the convenience of his witneosee, 
or because he cannot obtain an impartial trial in the couuty named in the complaint 
as the place of trial, he is not precluded from obtaining an Oi-der for that purpose, 
merely by the refusal of the plaintiff to comply with the demand to change the place 
of trial to the proper couuty, aud aller obtaining such o xler, the defendant will retain 
the right to move to nonsuit the plaintiff, if, on the close of his case at the trial, it 
appear by the evidence adduced that the county named in the complaint is not the 
proper county. 

Except in requiring that the defendant must make a demand, before answer, 
to have the place of trial named in the complaint changed, or otherwise he will be 
precluded from moving to nonsuit on 'he trial, on the ground that the place of trial 
named in the complaint is not the proper county, the practice appears to differ in no 
respect f^om the case where, nnder the former practice, the venue was laid in the 
wrong county. 

We take the liberty here to remark, that mnch of the confusion that has arisen 
in the practice subsequent to the passage of the code, has been occasioned by attri- 
buting to that statute a more extensive operation than in effect it has. On this par- 
ticular point, the confusion has arisen from not keeping in view the distinction 
between a change of the place of trial named in the complaint, (the venae) to the 
proper county, and a chaxige of the place of trial merely, (not the venae,) to meet the 
convenience of witnesses, or to obtain an impartial trial. 

By the former practice the plaintiff could not move to change the venne (the 
place of trial named in the complaint,) 16 Johna. R., 149, bat if, before the trial, be 
discovered that he had laid his venae in the wrong connty, (named the wrong 
eonnty as the place of trial in the complaint,) he might amend, as of courae. lb. ana 
7 Cow. 164, (a) and now if by the demand of the defendant or otherwise, the plain- 
tiff la made aware that the county named by him in his complamtis not the proper 
connty, and he is desirous of inserting the proper connty, he may so amend, of coarse, 
at any time within the time allowed by section 172, for amendments of coarse, and 
if he nermit that time to elapao, and afterwards desires to' change the place of trial 
named in the eomplaiatt be aboald make a moUon for leave to amend bis complaini 
In that 
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BntertaioiDi^ this view of this provurion, we lee no reason why the practitioner, in 
-«n tetioiis wiUutt sectionB 123 and 124,where concerned for a defendant, may notaerve 
before or with his answer a demand to have the place of trial named in the complaint 
-changed to the proper county ; by this means he will preeerre the possibility of obtain- 
nv a nonniit, if on the trial any fact should be elicited in the progress of the plain- 
-tilTs casof which shows that the ooanty of trial named in the complaint is not the 
jvoper county. If the plaintiff considers the county named as the proper county, 
he dasTBgards the demand, the defendant takes no further step, but he has thereby 
saved hw right to move to non-salt on the trial, for the reason that the county of 
trial named in the complaint is not the proper county. 

3. its lo changing the place of trial far the convenienec of witncttec, or 
bteauct an impartial tritU cannot be had ta the county designated in 
the complaint ae the place of trial. 

The ffistlnctioD which was formerly made between actions ex contractu, and ac- 
iioBS ex deUcto^ in respect to granting and refusing motions to change the place of 
'trial, is no longer recognised. 

When thero aro several defendants, they should all join in the motion to change 

<t]M plaoe of trial (6 Wend. 508. 1 How. S. T. R. 156 ;) unless some have suffered 

a defanitt in which case the others may move alone, 12 Wend. 200. So when 

the action is, in form, against seyeral, and process has been senred upon some only, 

^Mdelendants served may make the motion. 4 Hill, 62, note. 

And in a joint action against the several parties to a bill or note, under section 120, 
4iie motion maybe made by any one of the defendants, (Laws of 1841, p. 272, § 1 ;) 
althouf^ before the passage of the act last referred to, the rule was otherwise. 
19 Wend. 700, see 4 Hill, 62, note. 

The plaint^ cannot move to change the place of trial, (16 Johns. R., 149,) but he 
■may change it by amending his complaint of course. Id, 7 Cowen, 164, (a) or on 
motion for leave to amend. 

Motion when to bemade^ — On a motion to change the place of trial for the con- 

vaaience of witnesses, it was held that such motion need not be made till after iasna 

jsiasd, bat must be made the first opportunity after issue joined, and if the case 

would be thrown over acireuit in consequeoce of such laches it is a sufficient reason 

to deny the motion. Lynch v. Moeher^ 4 Pr. R., 86, and per Sill, J., unlil the 

rer comes in, the plaintiff cannot safely swear that a single witness will be neces- 



:aary for him on the trial, and when new matter is set up in the answer the defend- « 

ant cannot know, nor can his counsel advise him what witnesses will be needed for \ 

the defined. It seems to be a necessary result of the change in the system of x 

.pleading, that the defendant cannot determine whether a change of the place of 1 

trial will be necessary, nor can the plaintiff determine whether he should oppose it i 

«atil all the pleadings in the action are served. lb, and see, Barnard v. WAeeler, 3 Pr. 
R.71. 72. 

Where a defendant moves to change the place of trial after answer and before 
tbe plaintiff's time to reply has expired, if the plaintiff shows that the answer con- 
tains new and material matter, and that he cannot then determine what witnessea 
nay be required upon the issues, the motion must be denied without prejudice to 
its renewal after the coming in of the reply. Myere v. Feeter, 4 Pr. R., 240, and 
where the motion was made after answer and before a reply, on its being objected 
4hat the motion could not be made until after issue joined, it appeared that the 
aaswer denied nearly all the material allegations in the complaint, and that 
the time to reply had expired before the motion was made, and it did not appear 
that the time to reply had been extended, and the court entertained the motion. 
Beardehf v. DUkeroon, 4 Pr. R. 81. 

In Clark v. Pettihone, 2 Code Rep., 78, defondants moved to change the place 
^ trial. Tbe plamtiff opposed the motion on an affidavit, showing that no answer 
was received before the notice of the motion— after argument, Bdmoods, J., held, that 
the CMift had no power to change the place of trial until after issue joined. The 
Bstion was denied. The same question was decided the same way by Sefden, J., in 
Rertmann v. Spencer, 5 Pr. R. 135, and by Sill. J., at a general term, with the ooa- 
aonence of Mullett, Marvin and Hoyt, JJ., in Mixer v. Kmhn, 4 Pr. R.^09. 

On tiie ether hand, Williard, J., referring to the oases of Barnard v. Wheeler, and 
Lfneh T. Mooher, eupra, decided that the asotion might be made before issue 
jsned, aad soeh was the opiniou of Hand, J., in Myere v. Feeter, 4 Pr. R. 240, snigect 
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however, to exceptione, of which that case wae one. We think, howerer, that both 
on authority and oil prineipte, the more consieteDt practice is DOt to moTo ontU th«^ 
iasoe is joined| and the contrary opinions are beeed on the aesnmption that the paitie» 
can foresee what will be the iflsne in the cause. 

Staying proeeedinge for the purpote of motion, — The defendant, if circum- 
stances require it, may obtain an order to stay the proceedings for the purpose of 
making the motion. But no such order will be granted, nnlees it shall appear from» 
the papers, that the defendant has used due diligence in preparing the motion for 
the earliest practicable day after the service of the complaint. Rule 47. And the 
order, if granted, will not stay the plaintiff in putting the cause at issae, or taking- 
any other step, except giving notice of trial, and subpoBnaing witnesses. Id. By 
the former practice, the defendant had to serve the order befdre the cause was noticed 
for trial, and before the plaintiff's witnesses were sobpcnnaed, otherwise the plaintiflT 
might disregard the order and take an inquest. 6 Hill., 380. 

Revoking order to otay proceedingo-^.The plaintiff may get the order to stay pro- 
ceedings revoked, by presenting to, aud filing with the officer by whom it was grant* 
ed, an affidavit, showing such facts as will entitle him, according to the practice of 
the court, to retain the place of trial. Rule 47. And he must give immediate no- 
tice of such revocation to the defendants' attorney. Rule 47. But he cannot treat 
the order obtained by the defendant as a nullity, on the ground that the papers on 
which it was procured fail to conform to the requisites demanded by the 47th rulo,. 
in respect to delay, although the effect of the order be, to throw the cause over both 
the circuit in the county designated in thegcomplaint as the county of trial, and that 
in the county to which it is proposed to be changed. 23 Wend. 633. 

The motion. — The motion to change the venue is founded on an affidavit, to tho- 
form of which particular attention should be paid, and which must, in general, be 
made by the defendant himself, though under special circumatances, set forth in the 
affidavit, it has been held aufficieilt when made by his attorney in the action. 4 Hill, 
64, note. *^ 

If the motion is grounded on the convenience of witnesses, the -affidavit should 
state the name of the witnesses residing in the county, to which the defendant seeka- 
to change the venue, 6 Cowen, 389 ; and their residences, 1 Hill, 671, 3 Id. 445 ; 
stating the town, village, or particular place of residence, in addition to the county. 
1 How. Spe. T. R., 195 ; and that each, and every of them is material to the defence* 
as the defendant is advised by counsel, aud verily believes. 3 Wend. 435, 9 Id. 431 ^ 
^ • 1 Hilt, 668 ; and without tlie benefit of the testimony of each and every of theoiy 

he caunot safely proceed to trial, as he is advised by counsel, and verily believes. S 
Wend. 425, 9 id. 431 ; that he has fully and fairly stated the case to his counsel, 
giving the name and residence of such counsel, Rule 39 ; and has fully and fairly 
disclosed to him the facts which he expects to prove by each and every of hio 
witnesses, 9 Wend. 10, 1 How. Spe. T.R., 55.70,165; 1 Hill, 668: andthathehaaa. 
good and substantial defence on the merits, 1 How. Spe. T. R. 163, as he is advised 
by his said counsel, and verily believes. 4 Hill, 64, 66. 1 How. Spe. T. R. 62. Tho 
affidavit should also state the name of the county designated in the complaint aa the 
county of trial ; 1 How. Spe. T. It 184 ; 1 Hill, 668 ; and if not made by all the 
defendants, it should show the reason why it is not so made. 1 How. Spe. T. R. 
156. 

In addition to what has usually been stated in affidavits oonoeraing venue, either 
party may state the nature of the controversy, and show bow bis witnesses are om- 
terial ; and may also show where the cause of action, or the defence^ or both of them» 
arose ; and those facts will be taken into oonaideration by the eourti in fixing tho 
place for trial. Rule 48. 

The county in which the witnesses reside, rather than the distance they will have 
to travel, must govern on motions to change the place of trial, PenU v. Wrigki^ S* 
Code Rep., 75. 5 Pr. R. 23. 

In Hull V. Hull, 1 Hill, 671, a motion was made to change the Tenae ft«m Al» 
legany to Cattaraugus, on an affidavit that the defendant had fifteen witnesses in tho 
latter county. It Was shown in opposition to the notion, that the defendants' wit« 
nesses resided nearer to the court-house in Allegany than to the oouft^hoaae in 
Cattaraugas ; vis., 25 miles from the former and 27 miles from the hitter. But the 
eourt granted the motion, and Bronson, J., said, ** On a question of venue, we look 
to the eounty in which the witnesses reside, rather than the distance they will hnvo 
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te tiBToi. Ac a gvoeral rule* the convenieoce of witneMM will be best conauUed by 
hsmg the trial in the county where they reside. That course will be less likely to 
•dMtnrb their social and business relations than calling them to a foreinfti county." 

This case was cited and approved by Parker, J., in People ▼. Wright, 9upra. 
See, BeardeUy v. Diekereon, 4 Pr. R 81. 

Offonng the motion^^Tht plaintiff may resist the motion by an affidavit show- 
iag material witnesses, 1 How. Spe. T. R. 56 ; residing in the county named in the 
-eomplaint, as the county of trial. 2 Caines' R., 374. 3 Id. 95. 2 Johns. R. 481. 7 
Cowen, 102. 19 Wend. 10. But he must swear unqualifiedly, that he has witnss* 
:sss in or near the county named in the complaint as the county of trial of an equal 
anmber with those of the defendant, or a greater number, or the place of trial will 
be eban^d. 12 Wend. 294* And the residence of a mater nnmber of witnesses 
la an adjoininflr State adjacent to the place of trial named in the complaint is not suf- 
ficient to retain the place of trial. 2 Wend. 282. 6 /i2. 541. 4 Hill, 68, noU. 

And it is no answer to a motion to change the place of trial, that by granting 
at, the plaintiff will lose a trial or a term, where the defendant is not chargeable with 
hiehea ; and even where he is so chargeable, his neglect must be such as to produce 
the delay, or the motion will be granted. Lynch v. Moeher^ 4. Pr. R., 86, 22 Wend. 
•^iS. Forroeriy it was no answer to the motion that the cause was at issue on 
•demurrer only. 2 Hill, 382, but now see Oould v. Ckapin, 2 Code Rep., 107. And 
where on a motion to change the venue from the county of O. to the county of C, 
rtiM defendant's affidavit stated that the action was brought to recover for services as 
-attorney and counsel, rendered by the plaintiff while residing in the county of C, 
that the defendant had twenty witneeses in the latter county, and that, if the plain- 
.tiff should claim to have more than one witness (naming him) in the county of O., the 
others coold only be material for the purpose of proving the value of the services for 
which the action was brought, which could as well be proved by witnesses residing 
in the coanty of C, and the plaintiff in opposition to the motion, sworo to twenty- 
^ve witnesses in the comity of O., ten of whom were attorneys and counsellors at 
4a.Wt bot omitted to answer the matters speoially set forth in the defendant's affidavit 
the motien was granted. 5 Hill, 509. 1 How. Spe. T. R. 73. The court in decid- 
ing the motion will be governed by the convenience of witnesses. 4 Wend. 208, 
-% Id, 451, 1 Hill, 668, 671. And where the plaintiff outnumbers the defendant in 
witnesses, (12 Wend 294. 1 Hill, 668, 671,) or swears to an equal number, (5 
Cowen, 414 ; 12 Wend, 294,) the motion will be denied. Bot not under all oiroum- 
.alanees. 5 Hill, 509. 1 How, Spe. T. R. 73. So where it is clear that the defend- 
^ant's object is merely delay, (12 W«.nd. 293, 22 Id, 615. 10 Id. 571,) or where his 
^«ffidavit is defecUve, (19 Wend. 617 ; 9 /d. 431 ; 22 id. 636 ; 2 Hill, 359.) the motion 
will be denied. 

And where, in a common action of assumpsit, the defendant swore to seventy-eight 
'Witnesses, as material to his defence, it was considered a fraud upon the court, the 
aatore of the action not being fully explained, to satisfy the court that thenomber of 
witneoBes was necessary. 1 How. Spe. T. R. 122. 4 Hill, 536. 

Where after service of papers for a motion to change the venue, together with 

an order to stay proceedings, the plaintiff amended his declaration by changing the 

Tenue to another county, and it appeared on the motion, that the plaintiff had a 

:«ifficient number of witnesses to retain the venue in the latter county ; and that the 

defendant had had time to serve new papers since the amendment, but omitted to do 

■e» the motion was denied. 1 Hill, 374. And where, on receiving notice of tha 

Bfiotion, the plaintiff agreed to change the venue, according to the wish of the defend- 

• aad, provided he would accept short notice of trial, the motion was denied, as defend* 

ant oould not show it to be impossible for him to prepare for trial on short notice. 

•9 Wendell, 498. So where the defendant after service of his papers, and before the 

motion was actually made, suflfored a default for not pleading, this was held to defeat 

the application, even thongh he obtained and served an order staying proceedings. 

-4 Hill, 69, note. 

Where the ground of the motion is that a fair and impartial trial cannot be had 
in the county named in the complaint as the place of trial, this fact must be made to 
•appear to the court very conclusively, in order to induce them to change the venue. 
Accordinely, the motion was refosed where it was founded merely on the fact that 
-efae sheriff of the county was a party to the suit, (2 Caines' R. 46,) or that the cor- 
ipsratioo of the city of New-York was a party, where the venue waa laid in that 
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«ity, (9 Johns. Cwm. 935.) or, in an action for dander or libel, that a Tiolent party 
•pint pierailed in the eoanty. 1 Gaines' R. 487. And the exntenee of a strong 
popular excitement in a county, on the snbject matter of a libel rait, was held to bo - 
BO came for refoainf; to change the place of trial on an ordinary alBdaTit. 3 Wend. . 
S50. 3 Caines' K 127. Bat the place of trial was changed on the ground Cf excite- 
menty after two inefiectual attempts to obtain a verdict in the eonnty where it wa» 
laid. 13 Wend. 303. And it was held sufficient cause to change the place of trials 
that the circuit judge of the district where the venue was laid, was preyioos to his- 
appointment counsel in the cause. 3 Wend. 390. 

A supposed excitement, or prejudice, which makes it doubtful whether a fair and. 
impartial trial can be had in the county, to which it is moved to change the place 
of trial, is no cause for refusing the motion. The inability to obtain a fieur and im- 
partial trial must be deariy eatablished. An actual experiment, by way of trying 
the cause, or attempting to impannel a jury, should first be made. PtapU v. Wrighif 
3 Code Rep., 75, and per Parker, J., 5 Ft, R., 23. 

*< It appears by the affidavits that the matters in controveny have been therabject 
of general conversation and comment throughout the county ;^that feelings and pre- 
judices exist — and that the deponents believe the electors of the county have gene- 
rally and almost universally formed and expressed an opinion on the merits, which 
they would not be likely to change. That such matters have been the rabject of 
newspaper discussion in said county, and that there has been, and is much excite- 
ment on the subject, and that it is very doubtful whether a fair and impartial trial 
can be had in said county of Rensselaer. Do these allegations furnish a sufficient rea- 
son against the trial being held in the county of Rensselaer?" 

Bernam v. Ely, 2 Wend. 350, was an action for the publication of a handbill,, 
alleged to be libellous, issued immediately before an election by the defendants, 
styling themselves to be the anti-masonic central committee. The defendants moved' 
to change the venue from Oneida to Monroe. The motion was opposed on the affi- 
davit of several, ittdividtnils, III Which they stated thai ftstt their knowledge of tho 
^zoilement then existing on the subject of masonry, they believed the plaintiff coold? 
not have a fair and impartial trial btsfore a jury of Monroe county. 

But the court granted the motion, and said they would not, on any speculative- 
opinion formed by individuals, however respectable, interfere with the ordinary 
coarse and practice of the court in the administration of justice. Marey, J., said, 
" pervading as may be the excitement referred to, the court repose confidence in the 
intelligence and integrity of the freeholders of Monroe. Should it unfortunately 
happen that the apprehension of the plaintifTis realized, he will not he remediless, as 
it will then be iu sufficient time to interpose the strong arm of the law, to cause the 
course of justice to flow unpolluted by passion or prejudice." 

The same rule was followed in Messenger v. Holmes, 12 Wend. 203, where a 
motion was made to change the venue on the ground of excitement, after two trials • 
of the cause, in neither of which the jury were able to agree. The court held, that 
the case came within the principle stated in Bowman v. Ely, and granted the mo- 
tion. Savage, Ch. J., said, ** when it is found by actual experiment, that a fair trial, 
or as in this case, no trial can be had in the county where the venue is laid, the mo- 
tion on the ground relied on in this case will be granted, but otherwise not" 

But it is claimed on the part of the plaintiff, that the rule thus laid down in the 
cases above referred to has been changed by the case of People v. Webb, 1 Hill, 79, 
where, without an attempt to try the cause, the venue was changed from Otsego, 
to Montgomery, on motion of the district attorney, on the ground of excitement 
and improper infiuences in the former county. The rule was certainly so far re- 
laxed in the last cited case, as to hold that an actual experiment, by way of try- 
ing the canse, or attempting to impannel a jury, was not the only evidence the- 
court would receive as proof that affair and impartial trial could not be had in the 
county where the veuoe was laid — the motion was granted principally upon the 
ground, that it appeared that the defendant had improperly attempted to influence - 
&e jurors drawn at a previous court of oyer and terminer in Otsego county, by send- 
ing to them newspapers containing articles tending to prejudice their minds against 
the prosecutor, in respect to the trial — and that he had also influenced and misled 
the public mind by circulating libellous articles throughout the country among thoso'- 
who were not subscribers for his paper. 

In the later case of People v. Bodins, 7 Hill, 181, an application to change tha» 
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ihrn Richmond county to Neiv-York, wu rafoted, notwithstandins^ there had 
been one trial in Richmond in which the jury did not agree. Ch. J. Nelson there 
itated that he had examined the subject with a view to settle some rule, by which 
eases of that kind might thereafter be governed. He held that it was not enough 
for jurors to state their belief that a fair abd impartial trial oould not be had in the 
eonnty, bnt that the facts and circumstances forming the grounds of such belief 
most bo stated, so that the court may judge for itself whether or not the allegation 
is well founded, and that the inability to obtain a fair and unprejudiced jury must be 
eloariy established. To this extent the rule is consistent with all the cases above 
examined, and also with other authorities which I have not deemed it necessary to 
refer to. 1 Black. Rep. 378. 1 Chit. Crim. Ijaw, 200. Roscoe Crim. £v. 236.— 
The People v. Vermilye, 7 Goweu, 137. 

In People v. Bodine, it was said that the rule there recognized was founded on 
good sense, and that its practical operation would prove an essential check upon 
tile facility with which motions may be got op from a too ready apprehension of un- 
due prejudice.'' 

It is said there is no statute under which the courts can order an issue of law to 
be tiiod out of the county originally specified in the complaint, or that substituted 
under section 126. And the cause must, for this purpose, be triable in the district 
where the venue is, regardless of any order that changes the place for trying an issue 
of fact. Gould V. Chapin, 4 Pr. R., 185. 2 Code Rep., 107. And where there 
are issues of law and fact, the court cannot change the place of trial. Clark v. 
Van Deueen, 3 Code Rep. 219. Bnt on such a motion the court will look into the 
materiality of the issues of law, and if they are immaterial, will grant an order to 
ehan^e the place of trial. lb. 

With respect to the last clause in this section (126,) under the code prior to the 
recent revision, it was held that an order to change the place of trial did not carry 
with it a cliange of the veime in the cause. Barnard v. Wheeler y 3 Pr. R., 71, 72. 
BeardeUy v. Dickereon, 4 Pr. R., 81. Lynch v. Atssfterf lb. 86. Gould v. Chapin, 
Jb. 185, 2 Code Rep. 107, and it was said that the effect of the order was to remove 
fhe pface of trial of the issue of fact, and as a consequence the proceedings in the 
eanse incidental to, and necessarily connected with the trial of the issue of fact. But 
that other proceedings in the action were not affected by the order. lb. And con- 
■deraUe discussion occurred as to the proper county in which to move in any pro- 
ceeding in the cause after an order had been made to change the place of trial : Thus 
where the place of trial named in the complaint {the venue) was Monroe county, and 
an order was afterwards made changing the place of trial to Albany county, it was 
held that the venue was not changed and that a motion for an extra allowance was 
property made in Monroe county. Gould v. Chapin, 2 Code Rep. 107, 4 Pr. R. 185. 
And this decision as to this point, was sanctioned by the opinion expressed in Bar^ 
nard v. Wheeler, Lynch v. JUiosher, and Beardaley v. DicKerson, supra. And this 
section (126) appears comfirmatory of the previous practice, except where otherwise 
provided by consent of the parties or order of the court. Whether under the present 
provision a change of the place of trial is equivalent to a change of the venue, or 
transfers the cause for all purposes without or against the conseut of all the parties, 
remains to be determined by judicial decision. Section 49 of the judiciary act, 
(Laws of 1847, p. 333,) provided only for a change of the place of trial of an issue 
of fact, and one argument used by Mr. Justice Sill in Gould v. Chapin, (4 Pr. R., 
185,) to show that the change of the place of trial was not a change of the venue, 
or a traosfer of the cause for all purposes, was, that no power existed in the courts 
to change the place of trial of an issue of law. By rule 3 of the supreme court 
rules it is provided, that in case the place of trial is changed for the reason that 
the proper county is not specified as required by section 125, of the code, papers on 
file at the time of the order making such change shall be transferred to the county 
specified in such order, and all others papers in the cause shall be filed in the county 
so specified. 
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TITLE. V. 
Manner of commencing Civil Actions. 

fimcmon 127. Actions, how commeiiced. 

128. SummouB, reqaiaitot o£ 

129. Notice to be ioserted in certain actiooA. 

130. Complaint need not be served with snmnions. 

131. Defendant unreasonably defending. 

132. Notice of Lis pendens. 

133. Service of sammons. 

134. Return of sammons. 

135. Publication of summons. 

136. Proceedings when part only of defendants served. 

137. When service by publication complete. 

138. Proof of service. 

139. When jurisdiction of action acquired. 

^ 127. [106.] — Actions when commenced, — Civil actions in the 

courts of record of this State, shall be commenced by the ser- 
vice of a summons. 

This section is identical with section 106 in the code of 1848, and where while 
that code was in effect a warrant under the Still well act was served simultaneously 
with, but issued before the service of the summons, in the action the warrant was 
held to be a nullity, being issued before any action was commenced. Lee v. AveriUt 
1 Code Rep. 73, 1 Sand. S. C. R. 731. The amendment to section 99 in the code 
as it now stands seems to have rendered this section only a repetition. See sections 
99 and 74. 

^ 128. [107.] — Summons — Requisites of. — The summons 
shall be subscribed by the plaintiff or his attorney, and direct- 
ed to the defendant, and shall require him to answer the com- 
plaint, and serve a copy of his answer on the person whose 
name is subscribed to the summons, at a place within the 
State, to be therein specified, in which there is a post-office, 
within twenty days after the service of the summons, exclu- 
sive of the day of service. 

This section is identical with section 107 of the oode of 1848. It has given rise 
to some decisions to which we will proceed to refer. 

It may be premised that the only mode of commencing an action under the oode 
is by summons, (sec. 99, 127,) or the obtaining a provisional remedy (sec. 139,) JRs 
Fort Plain and Cooperetown Plank Road Co,, Em parte Ranoom, 3 Code R6p. 
148, Moore v. Thayer, lb. 176. 

It will be observed that this section (128) neither directly nor indirectly, requires 
that a summons should name the court or the title of the action, and the form of 
summons recommended by the eommissionerB in their first report, contained neither 
the name of the court, nor the title of the cause. Nevertheless, the weight of opin- 
ion seems to be in favor of the insertion at least of the name of the court in the sum- 
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mona. Where the aammons is aiUMX«d to a copy of the complaint, tl)ere can exist 
no neceaeity for repeating in the sammons the name of the court, or the names of the 
parties ; such information is sapplied by the complaint. But where the summons is 
aenred withont any copy of the complaint, as prorided by section 130, then, of course, 
it becomes necessary to insert the name of the court, and the names of the parties in 
the summons; otherwise, a defendant would be left in ignorance of where be is to 
find a complaint filed, who is the plaintiff, and who his co-defendant, (if any,) and 
accordingly, in cases where no copy of the eornplaint woe eerved with the summons, 
the court held that the summons must state the name of the court Anon, 2 Code 
Bep., 75. Walker ▼. Hubbard, 4 Pr., R. 154. But in subsequent cases, (from the 
reports of which, however, it does not clearly appear whether or not any copy of the 
•complaint was served with the summons,) the distinction between the cases in which 
m copy of the complaint is served with the summons, and in which it is not, appears 
to have been lost sight of, and the courts use language indicative of an opinion that, 
n M eatee, the summons most state the name of the court in which the action is 
brought Dix T. Palmer, 5 Pr. R., 333, 3 Ode Rep., 314. Jamee v. Kirkpatrick, 
5 Pr. R., 341, 3 Code Rep., 174. It happened in one case that the name of the 
court in which the action was brought, was omitted both in the summons and com- 
plaint, and there the supreme court refused a motion for leave to amend by inserting 
the name of that court Ward v. Stringham, 1 Code Rep., 118. In another case 
the sommoos was served without a copy of the complaint, and without the name of 
any court appearing thereon. The defendant demanded a copy of the complahit, 
and one was served entitled '^ Sup. Court.*' On motion to set aside the proceedings, 
it was held that the name of the court sufficiently appeared, and the plaintiff was 
allowed to amend by entitling the summons and complaint in the *' Supreme Court," 
snd the court said it wss not analogous to a case where all reference to a court was 
emitted in the complaint Walker v. Hubbard, 4 Pr. R., 154. In this last case It 
must be borne in miud that the place of trial named in the complaint, was not the 
city ofKew-York; had it been, the abbreviation ''Sup. Court" would have left It 
doubtful whether the *' supreme*' or the *' superior" court was intended by the con- 
traction <* sup ;" as the place of trial was out of the city of New- York, the inference 
aaturally was that the supreme court was meant Where a summons was served 
which did not mention the name of any court, [and without any copy of the com- 
plaint,] and the defendant disregarded it, and the plaintiff took judgment for want of 
an answer, the court set the judgment aside, and without requiring the defendant to 
put in an affidavit of merits. Jamee v. Kirkpatriek, 3 Code Rep., 174, 5 Pr. R., 341. 
And the court further held, that the defendant had not waived the defect in the sum- 
mons, by laying by and permitting the plaintiff to take judgment, because, until 
jndgment was entered, the defendant was not informed in what court the action was 
eommenoed, and could not know in what court he was to move to set the summons 
aside. lb. But where, after a summons was served [without any copy of the complaint,] 
and withont naming any court, the defendant gave a general notice of appearance, 
it was held that he thereby waived the defect in Uie summons. Dix v. Palmer, 3 Code 
Bep., 314, 5 Pr. R., 333. 

With reference to that portion of the section which requires the summons to be 
•ubseribed by the plaintiff or his attorney, it was held that the attorney there men- 
tioned, meant an attomey-at-law, and where the summons was signed by a person 
not an attomey-at-law with the plaintiffs name, '* by I. 6. Cramer, agent," the 
court was of opinion that tbe requirement of the statute had not been complied with. 
Weare v. Sloane, 1 Code Rep., 95, 3 Pr. R., 397. But where an infant was plain- 
tiff and sued by guardian, it was held that the attorney conducting the suit, although 
not strictly the attorney of the plaintiff, might nevertheless subscribe the summons. 
HiU V. Thacter, 3 Code Rep., 3, 3 Pr. R., 407. 

Where, by setting aside a summons and complaint as irregular, the plaintiff would 
Im barred of his right of action by reason of the statute of limitations, the court, in- 
•tead of setting the proceeding aside, will permit an amendment to be made on pay- 
ment of costs. Weare v. Sloane, 1 Code Rep. 95, 3 Pr. R. 397. 

Where, after an answer of title in a justice's court, an action for the same cause 
of action is commenced in the supreme or a county court, the summons should allude to 
the suit before the justice by some appropriate averment. MeNamara v. Bitely, 3 
Code Rep., 43, 4 Pr. R., 44. But its omitting to do so is net such an irregularity as will 
entitle the defendant to move to set it aside. 
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For the fcrm of the imnmoiii when aenred without ftny copy of the complaint, 
lection 130 ; and when aerred by publication, aee aection 135. 

^ 129. [108.] — Notice to be inserted in certain auctions. — 
The plaintiff shall abo insert in the summons a notice, in sub- 
stance as follows : 

1. In an action, arising on contract for the recovery of 
money only, that he will take judgment for a sum specified 
therein, if the defendant fail to answer the complaint, in 
twenty days after the service of the summons. 

2. In other actions, that if the defendant shall fail to an- 
swer the complaint within twenty days after service of the 
summons, the plaintiff will apply to the court for the relief 
demanded in the complaint. 

In reference to the proviaione of this [129] aection it haa been held, that a notice 
in a aammona noder the first aabdivision of tbia aection, that the plaintiff will take 
judgment for a given aum "with interest'* thereon from a specified day, ia a sufficient 
oompliaoce with the proyiaions here contained, and while the legal rate of interest ia 
aeven per cent, that will be the rate aasumed where not otherwise specified, and that 
it leaTea noihing to be done but the computation of the legal interest to the day 
judgment ia entered. Swift v. DeWiit, 3 Fr. R., 280, 282. I Code Hep., 25. 

Id an aelion within the 2d subdivision of thhraeetiont the coqiplaint named Ulster 
county as the place of trial, and the summons stated that the pmioftlff would apply 
to the Albany circuit court for the relief demanded in the complaint, it was held, that 
the aunmions should have stated that application would be made at the Ulster circuit. 
Warner v. Kenny, I Code Rep., 96. 3 Pr. R., 323-324. The form of sommona 
now generally used merely follows the words of the statute, and gives notice that "the 
plaintiff will apply to the court for the relief demanded in the complainty" without 
designating any court or time. The supreme court rules, by rule 91, prescribe that 
the amplication for judgment for want of an anawer, may be made to any special 
term in the district embracing the county in which the action is triable, or in an 
adjoining county, or at a circuit court, in the county in which the action is triable, 
except that when a reference or writ of inquiry is ordered, it is to be executed in tho 
county in which the action is triable. (See rules in appendix.) Prior to the making 
this rule it waa held, that all applications for judgment for want of an answer must 
be made in the county named in the complaint aa the place of trial. Anon. 1 Code 
Rep., 82. Warner v. Kenney^ ib„ 96. 3 Pr. R., 223. lb., 413. 

An action for a breach of promiae of marriage is within the olaaa apeoified in thfr 
first subdivision of this section, where the aummona ie iaeued in conformity therewith. 
Such an action is an action arising on contract— of this there can be no doubt. It is 
also for the recovery of money — no other relief is sought. It does not, therefore, 
belong to the " other actione ** to which the second subdivision of this section applies. 
It is true that the proceedings upon default provided by the first subdivision of section 
246, do not seem entirely appropriate to the nature of an action like this. If the 
complaint be sworn to, the plaintiff, upon the defendant's failure to answer, becomes 
absolutely entitled to judgment for the amount of damages claimed. If the com- 
plaint be not sworn to, it then becomes the duty of the clerk to ascertain the amount 
the plaintiff ia entitled to recof^er. Williame v. MUler^ 2 Code Rep., 55. 4 Pr. R., 
94. Leopold v. Pophenheimer, 1 Code Rep., 39. 

In an action to recover the price of gooda aold and delivered, the aummona stated 
that the plaintiff would apply to the court on a specified day for the relief demanded 
in the complaint ; held, that'the summons waa in the wrong form, and that it ought 
to have been in the form prescribed by aubdiviaion 1 of aection 129, and motion for 
judgment aa for default of an anawer waa denied. Diblee v. JUston, 1 Coda 
jRep., 37. 
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An aotkm ftgumt a oomrosn carrier for Iom of goodi m within tho ■econd« not 
the fint, MibifivirioA of this 1601100, and tho lammoni most conform to tho second 
nbdiviMon. Clor v. MMny, 1 Ckkle Bop , 126. 

Whero in a foradooaro action the mmmom stated that judgment would bo taken 
iar a specific sum, but the complaint prayed only a sale and payment of the proceeds, 
the motion for judgment was denied, without prejudice to a motion to amend tho- 
nmmona. Wyant ▼. iteeoet, 1 Code Rep., 49. 

It was held in one oase that the summons was process, and that the power givrnt 
by tho code to amend pleadings did n5t extend to process. Diblee y. Mown, 1 Code- 
Rop., 37. But it Is now held otherwise, and in one case where a party served a 
MUnmons which, before any proceedings had been taken thereon, he discovered to be 
Irregular, and thereupon served an amended summons, it was held by a county judge,. 
that there was no objection to such a course being pursued. Davenport v. RusteU, 
2 Godo Rep., 82. 

§ 130. [109.] (Amended.) — Sertice qflcomplaint. — A copy 
of the complaint need not be served with the summons. In 
such case the summons mtut state where the complaint is or 
will be filed ; and if the defendant, within twenty days there- 
after, causes notice of appearance to be given^ and in person, or. 
by attorney, demands in writing a copy of the complaint, 
specifying a place within the State where it may be served,, 
a copy thereof mustf within twenty days thereafter, be served 
accordingly, and after such service, the defendant has twenty 
days to answer, but only one copy need be served on tbe 
same attorney. 

This section comprises only a portion of section 130 of the code of 1849, tho- 
remaming portion is embraced in section 131. The amendment consists further of 
tho substitution of the words ** must " and *' twenty " for the word <^ shall," and 
'^ ten" respectively, and the insertion of the words " is or " and " causes notice of 
appearance to be given and " severally printed in italic. 

It will be observed that this section in the code of 1849, did not mention within what 
time after demand made, the copy of the complaint was to be served, but after some 
little conflict of opinion, it became settled that it roust be served within 20 days after 
demand, hittlefield v. Mervin or Murin, 2 Code Rep. 128. 4 Pr. R., 306. Eeles v. 
Debaud, 2 Code Rep., 144. Colvin v. Braden, 3 Code Rep. 188, 5 Pr. R., 124. 
Munson v. Willard, 5 Pr. R. 263, 3 Code Rep. 250. If the summons state that a 
copy of the complaint had been filed, instead of stating |hat the complaint had 
been filed, it is not such an irregularity as will vitiate a judgment entered for default 
of an answer. Hart v. Kremer, 2 Code Rep. 50 ; but if the complaint is filed, and 
no copy is served with the summons, if the summons instead of stating where the 
complaint is filed, states that a copy of tbe complaint " is annexed," the summons will 
be irregular, and may be set aside on motion. Keeler v. Belts, 3 Code Rep., 183 ; 
but such a summons is not a nullit/, and if the defect can be remedied without doing 
injustice, and especially if no injury has been occasioned by the omission, it is tho 
duty of the court to disregard it or allow an amendment. lb. If the defendant 
does not demand a copy of the complaint within twenty dasrs after service of the 
summons, the plaintiff is not obliged to serve a copy. Engs v. Overing, 2 Code Rep., 
79. Bennett v. Delicker, 3 Code Rep., 117. But in soch a case the court on motion 
of tho defendant, made an order for a copy to be served. lb. The defendant had to 
pay the costs of motion, but was not obliged to swear to merits. In cases, however, 
where tbe complaint is on file, it may be the better course where the defendant 
omits to make the demand in doe time for him to obtain a copy, from the complaint. 
on file, instead of moving for an order on tbe plaintiff to furnish a copy. 

Alter a demand of a copy of Iho complaint .duly made, the plaintiff may, oiki 
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showing grovad therefor, obtain further time to fumiah a copy of the eomplaint. 
IdttUfield r. Merwin or Ifttrtii, 3 Code Rep. 128. 4 Pr. R., 306. Bat in case no 
eopy ia tenred within twenty dayi after demaodi or within inch farther time aa may 
4m granted for the parpoae, the defeadant may move for an order diamimnf the 
complaint, aod for a jugdment in the nature of a non pro«. Ih. 

Where the aervice ia hy pnUication the oomplaini most be fint filed. See. 135. 

^131. [110.] (Araended.) — Notice of no personal claim. — ^Iq 
the case of a defendant* against whom no personal claim is 
made, the plaintiff may deliver to such defendant with the 
summons, a notice subscribed by the plaintiff or his attorney, 
setting forth the general object of the action, a brief descrip- 
tion of the property affected by it, if it affecU specific^ real or 
personal property ^ and that no personal claim is made against 
such defendant, in which case no copy of the complaint need be 
j^ I served to such defendant, unless within the time for answering 
/yl£J^7imjAiB\\^ in writing, demand the same. If the defendant, on 
whom such notice is served, unreasonably defend the action, be 
fihall pay costs to the plaintiff. 

' » Thia section ia compooed of a part of section 130, and aU aection 131, aa they stood 
{trior to amendmeot. 

The amendment to the portion of aection 130 of the code of 1849, oomprised in 
ikis aection, consists of the omission of the words *' in an action for the partilton of real 
property or for the foreclosure of a mortgage,** at the point where the asterisk in 
placed, and the insertion of the words *' if it t^ecU tpeeific, real or per§ondl prop* 
^erty," printed above in italic. 

Prioi^to this amendment, the cases in which the notice of no personal mi|^t be 
Jerved, was limited to actions for the partition of real property and the foreclosure of 
a mortgafire. Now the notice may he served in every description of action. Tha 
provision is analogous to the rule in equity in mortgage eases, and to a rule of prac- 
tice of the court of chancery in England. The necessity of this provision ailMa 
irom the fact, that under the present system, as under the late chancery practice, all 
who fill the character of defendant are not necessarily advem to theplaintiff, or in- 
terested in resisting the judgment sought to he obtained by the plaintiff Thia provia- 
ion ia intended, therefore, to aave the expense occasioned by persons so situate, mak- 
ing a defence. In case a husband and wife are defendants, and no personal claim ia 
jnade on either, service of a oo^ of the summons and of no personal claim on the 
husband would suffice »r both. JTent v. Jaeoht, 5 Beav. 48, and see, Jay v. Enngttf 
9 Paige, 230 and note to aection 134 of this code. 

^ 132. [111.] AoQended. — Notice of lis pendens. — In an ao* 
tion affecting the title to real property, the plaintiff at the time of 
Jiling the complaint^ or at any time afterwards, may file with 
the clerk of each county in which the property is situatedy a 
notice of the pendency of the action containing the names of 
the parties, the object of the action, and a description of the 
property in that county, affected thereby ; and if the action be 
for the foreclosure of a mortgage, such notice must be filed 
twenty days before judgment, and must contain the date 
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of the mortgage, the parties thereto, and the time and place 
of recording the same. From the time of 61ing only shall the 
pendency of the action be constructive notice to a purchaser 
or incumbrancer of the property affected thereby. ,^* ; 

The amendmeat in this section \a a solMtitntioii of the wQr^» '*^/^^ t\iicoi^ 
flminit*' tor ihe inorda ** eammeneing the action." «• • *-**«V* T ' ** * 

The notice of lit pentUtu, must be filed, iib«ill^il^ 4vh^9.tlie*<edtion is for the 
foreclosare of a mortgage. Brandort vi*A£cCa«if(, 1 Code •Rep. 3d ; and where the 
plaiatiff, after filing a notice of Im^nden^, 'am^fls his complaint by making new 
partie0» or by altering the (jM^ri^tieif &f*the premises affected, or so as to extend his 
claim against the preinifees,* he mhst file a new/notice. Curtit w, Hitchcock, In 
C3ianc. 1843, not repbfted, and see rule 49 of supreme court rules. 

^133. [112.] Summons ly whom served. — The summons may 
be served by the sheriff of the county where the defendant 
may be found, or by any other person not a party to the ac- 
tion. The service shall be made» and the summons returned 
with proof of the service, to the person whose name is sub- 
scribed thereto, with all reasonable diligence. The person 
subscribing the summons may, at his option, by an endorse- 
ment on the summons, fix a liaie for the service thereof, and' 
the service shall then be made accordingly. 

A sammoDS, or summons and complaint, delivered to the sherifT for service, mnst 
be served and retomed within a reasonable time. Anon. 10 Wend , 572. 

§ 134. [113.] (Amended.) — Service of summons. — The sum- 
mons shall be served by delivering a copy thereof as follows : 

1. If the suit be against a corporation, to the president or 
other bead of the corporation, secretary, cashier, treoMureTi a 
director or managing agent thereof; hut such service can he 
made in respect to a foreign corporation only^ when it has prop" 
erty within this Stat$j or the cause of action arose therein* 

2. If against a minor under the age of fourteen years, to 
such minor personally, and also to his father, mother or guar- 
^n, or if there be none within the State, then to any person 
having the care and control of such minor, or with whom he 
shall reside, or in whose service he shall be employed. 

3. If against a person judicially declared to be of unsound 
mind, or incapable of conducting his own affairs in conse- 
quence of habitnal drunkenness, and for whom a committee 
has been appointed, to such committee and to the defendant 

personally. 

4. In all other cases to the defendant personally. 
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The wordi ia italie are additioDs, and oonsCitate th« ameodmeDte to this aeetion. 

Note to 8ubd. 1. 

To authorize legal senrieeof Bommont aod complaint upon a foreign corporationf 
where it ia made npon its managing agent in thie State, the managing agent most be 
one whose agency extends to all the transactions of the corporation— one who has, 
oris enraged in, the management of the corporation in distinction from the manage- 
maift of Jk (Mfticalar branch or department of its business. Brtwtter ▼. Michigan 
CintjnC^llL ^\ 4.Pr. R., 915. 3 Code Rep., 183, and on the question, who m a 
managitt^ a^|^*|^ijhih Aie yeaning of the term in this section ? Wells, J., said : — 

'* The service* id <p^tioA was'agdlf aiv individual, who assuming the facts as con- 
tended for by the plaintlS^ way ja^ "P^^^ Vn "I^CS^n^ for the defendant in a partienlar 
department of its operations, andVhese.pba^|^q9^1l)ifie.l|een comparatively very 
much limited in their scope and object, and pfo(al||lwt;pttfitechj€i» the particular de- 
partment of th^ business in which he was employed it.'W^iip to me he cannd be 
regarded as a managing agent of the corpomtion within the nieaning of the sectioii 
of the code referred to. lie was not a managing agent of the corporation. The 
most that can be said of him is, that he was employMi in a particular branch of the 
business transacted by the defendants, with power to employ other persons as assirt- 
ants, and perhaps with other incidental powers to enable him to carry into effect the 
general object of his particular agency ; and perhaps also with powen to bind the 
defendant by his contracts. But it seems lo me all this could never constitute him a 
managing agent of the defendant in such a sense as to render service of the sum- 
mons upon him a good commencement of an action against the defendant. Every 
employment of another is an agency in the general sense of the term ; and whenever 
such employment is accompanied by any discretion in the agent, be may be said to 
be, in such general sense, a managing agent 

An attorney for a bank or other corporation has demands put into his hands to 
collect, with discretionary power in regard to their management, as to when and 
how to proBQOtttet or to eooipramlse for the samCf &«. In •uch case the attorney 
{qt the bank would be as much the managing agent of the corporation appointing 
him, as Reed in this case, was the managing agent of the defendant Tbey were 
both in the employment of their principals, and both had certain discretionary pow- 
ers. The attorney was the managing agent of his employer in collecting or 
securing the demands put into his hands, and Reed was the managing agent of the 
defendant to procure business for the line of steamers and the railroad ; and yet 
oould it be pretended that an action could be commenced against the bank or other 
-corporation in the case supposed, by service of the summons on the attorney ? 
Mo:it clearly not. The managing agent upon which the summons may be served, 
must be one whose agency extends to all the transactions of the corporation ; one 
who has, or is engaged in the management of the corporation, in distinction from the 
management of a particular branch or department of its business. 

This, I apprehend, is the only safe rule that can be adopted ; once depart from 
it, and I see not why a suit may not be commenced against a corporation by serving 
the summons on any one who has, at the time, the roost trifling agency committed to 
him ; no matter how special or limited, provided he be vested with any discretion 
to manage the business of his agency. A merchant in Detroit, on going to New- 
York, might be authorized by this defendant to contract in its name for an iron safe^ 
with discretion as to kind, price, and time of payment. He, for the time being, 
would be a managing agent, and if the construction contended for be oorreet, 
eervice of the summons upon him would be a good commencement of an action 
against the defendant. Illustrations might be multiplied indefinitely, to show the 
danger and impropriety of such a latitndinary interpretation of the statnte." Jb, 

rfote to wubd, 2.~This subdivision is confirmatory of the practice in the late court 
•of chancery in similar cases. See 1 Hoffl, Ch. Pr., 106. 1 Barb., Ch. Pr., 51. 

Note to oubd. 3. — Where an idiot or lunatic had no committee, or the committee 
had an interest opposite to that of the idiot or lunatic, it was the practice of the late 
eourt of chancery to make an order appointing a guardian to defend the suit. Mitt 
Ch. PI., 32. 1 Fow. Ex. Pr., 477. The motion for such guardian might be made by 
the plaintiff. 1 Dan. Oh. Pr., S^. And where a committee had been appointed 
who refused to appear in the suit, another might be appointed. Lloyd v.—— » d Dick.» 
460., and see Snell v. Hyatt, Dick., 287, where a committee was one of the plaintifli. 
Where in July, 1848i A. was judicially declared a Innatio and a committee el his 
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fienoii and estate duly appointedj and en the 13th Noyember, 1849, the proeeedioga 
m lunacy beiog still in force, an action for a money demand was brought against 
4he lunatic without any leave of the court for that purpose obtained, and the summons 
and complaint were senred on the defendant and also on the committee, in pursuance 
-of the 3rd sobdiYision of this section. The court, on the motion of the committee, 
ael the complaint aside. And by the oonrt ; Welles, J. By the practice of the lata 
«oart of chancery, the proper course for a party who had a claim against a lunatic 
or his estate, after office found, was to apply to that court by petition for the payment 
of the debt, or for leave to bring a suit for the purpose of establishing the claim. If 
-the chancellor or yiee-chancellor by whom the committee was appointed, was satisfied 
(hat the debt was justly due, the committee would be ordered to pay it out of the 
estate ; or, if the claim was doubtful, the court would either have it settled by a 
xelerence to a master, or give the claimant permission to establish his claim by a suit 
at law or bill in equity, as might be proper, under the particular circumstances of the 
case. In the matter of Hopper, a lunatic, 5 Paiffe, 489. An action at law against 
the lunatic, commenced without the permission of the court of chancery, would be 
restrained, and the plaintiff compelled to come there for justice. In the matter of 
Heller, an idiot, 3 Paige, 199. A judgment at law, in an action commenced without 
. fluch leave, would be of no avail to the plaintiff, lb. ; and Robertson v. Lain, 19 W. 
B^, 649. But the court of law in which the action was brought would not inquire 
^vhethor such leave had been obtained, but left the plaintiff to prosecute it at his peril. 
A., and Clark v. Dunham, 4 Denio, 262. Sternburg v. Schoolcraft, 4 Barb. S. C. 
R., 159. 

The foregoing are authorities also tashow that a creditor might not interfere with 
the person or estate of a lunatic, idiot, or habitual drunkard, for the collection of his 
debt, after the committee was appointed, without first obtaining leave of the court 
making the appointment Such interference would be deemed a contempt of court, 
and would be punished accordingly : the committee being regarded as an officer of 
the court, charged with the care and castody of such person and his estate, and en- 
titled to the protection of the court. 

I am not able to perceive that the new organization of the courts, or the new 
modes of proceeding therein, have essentially changed the law on the subject ; all the 
reasons for the former practice continue. The 134lh section of the code directs who 
the summons shall be served upon, in the several cases therein specified. The third 
subdivision of that section provides, where the action is against a person judicially 
declared to be of unsound mind, or incapable of conducting his own affairs in conse- 
quence of habitual drunkenness, and for whom a committee has been appointed, that 
the summons shall be delivered to such committee and the defendant personally. 

It has been supposed, that this authorized the commencement of the action at 
once, and without first applying for leave to prosecute. But this cannot be so. It 
•only provides who the summons shall be served upon, when an action is be com- 
menced. 

It is no authority on the question of the oreditor*s right to bring an action, one 
■way or the other ; an action may be directed where, upon petition to the court by 
the creditor, to have the committee pay his demand, the justice of his claim is ren- 
dered doubtful ; 0Tf\{ the creditor chooses to bring an action, without leave first ob- 
tained, as he may do, and stiU be strictly regular, provided no application is made to 
restrain him ; in such cases, he must serve the summons as directed by the above 
•flection of the code. On the argument of the motion, the plaintiff's counsel requested 
to be permitted to proceed in his action, if the court should deem his proceedings un- 
anthoriied. This, however, cannot be done. If the case had not been brought to 
"the notice of the court, the plaintiff might have proceeded to judgment without inter- 
rnption, perhaps ; but then his judgment would have been no evidence of the lunatic's 
indebtedness, on an application to the court ibr payment out of the estate. The atten- 
tion of the court is now directed to ihe case; and no excuse is shown why the lunatic 
is proseootod. The court has taken charge of his person and estate, and placed them 
In the earn and custody of the committee, and is bound to protect him against unau- 
thorized prosecutions. No injustice will be done the plaintiff. His couree is to peti- 
tion the court for relief, and, if his claim is undisputed, the committee will be ordered 
4o pay It. If disputed, so as to bring its justice seriously in question, a reference will 
Im ordered, or the plaintiff be permitted to bring an action to determine its justice and 
«itent.— /i. 



1 



104 

Where the action is agftinst husband and wiTe it is presumed by analogy to the 
late equity practice, that serrice on the hnsband alone would be good service on both^ 
Unless relief be asked out of the separate estate of the wife, in which case she must 
be served. Ferfruson y. Smith, 2 John. Ch. Jt, 139. Leavitt ▼. Cruger, 1 Paige, 
421. Jones v. Harris, 9 Ves. 488. Where, however, no personal claim is made 
against a wife who is sned jointly with her husband, it may be advisable to serve her 
with a summons and a notice of no personal claim under section 131. It was held 
not to be irregular to serve a subpcena in chancery, penonally upon a defendant 
imprisoned in the State prison for a term of years on a conviction for a crime. Phelpm 
V. P helps t 7 Paige, 150. But an order might have been obtained for service on the 
keeper of the prison to be good service on the defendant 1 Dan. Ch. Pr, 566. 
Joyce V. Joyce, 1 Hogan, 121. When the United States or any individual State, 
was a defendant, the proper person to be served was the distiict-attomey or the 
attorney-general, and in case of failure to appear in doe time, an order would be 
granted for an appearance in a certain time, or that the bill be taken pro eonfesta. 

It is presumed that the like practice will be adopted in reference to the service of 
the summons under the code in similar cases ; except that in the case of the United 
States or an individual State being a defendant, probably under the present practice, 
the complaint would be taken as admitted without any order for the purpose. 

Where under the former practice in chancery, a defendant was so infirm in body 
and mind, as to be incapable of putting in an answer, or where the defendant was 
deaf and dumb, the plaintiff or any other perMm might on notice to the relatives of 
the defendant and the persons with whom he resided, procure the appointment of a 

Eiardian for such defendant. Wilson v. Or ace, 14 Ves. 173. Oason v. Gamier » 
ick. 286. MarkU v. MarkU, 4 John. Ch. R., 168. 
Hie summons most be delivered to, and left with the defendant, suprsme court 
rtdes in appendix ruU, 90. And a mere manual delivery of the summons is not 
good service, unless the summons be left with the defendant Thus where a defend- 
ant was served with a munmonf and after raadkig or ezanMung same, voluntarily 
r handed it back to the person who had served it, and such peiion received it back 
without informing the defendant that he had a right to retain same, and the plaintiff 
afterwards entered up judgment for default of an answer, the court on the defendant's 
motion set aside the judgment with costs. Beekman v. Cutter, 2 Code Rep. 51. 
And see note to section 138 of this code. 

The service of the summons must, except in the cases provided for in the next 
section, be within the territorial jurisdiction of the court. Dunn v. Dtcfin, 4 Paige's 
Rep., 425. Litchfield v. Burwell, 5 Pr. R., 341. 

^ 136. [114.] (Amended.) — Service by publication. — Where 
a person, on whom the service of the summons is to be made, 
cannot) after due diligence, be found within the State, and 
that fact appears by affidavit to the satisfaction of the court, 
or a judge thereof, or the county judge of the county where the 
trial is to be had^ and it in like manner appears that a cause 
of action exists against the defendant, in respect to whom the 
service is to be made, or that he is a* proper party to an ac- 
tion relating to real property in this State, such court or judge 
may grant an order that the service be made by the publica- 
tion of a summons in either of the following cases : 

!• Where the defendant is a foreign corporation, and has 
properly mthin the State^ or the cause of action arose therein : 

2. Where the defendant, being a resident of this State, has 
departed therefrom with intent to defraud his creditors, or to 
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avoid the service of the summons, or keeps himself concealed 
therein with the like intent: • • 

3. Where he is not a resident of this State, but has property 
therein, and the action arises on contract, and the court has 
jurisdiction of the subject of the action : 

4. Where the subject of the action is real or personal prop^ 
erty in this State, and the defendant has, or claims a lien or 
interest, actual or contingent therein, or the relief demanded 
consists wholly or partly in excluding the defendant from any 
interest or lien therein : 

5- Where the action is for divorce, in the cases prescribed 
" hf law ;" 

The order must direct the publication to be made in two 
newspapers to be designated as most likely to give notice to 
the person to be served, and for such length of time as may 
be deemed reasonable, not less than once a week for six 
weeks. In case of publication the court or judge must also 
direct a copy of the summons and complaint to be forthwith 
deposited in the post-office, directed to the person to be served 
at his place of residence^ unless it appear that such residence 
is neither known to the party making the application, nor can 
with reasonable diligence be ascertained by him. When 
pablication is ordered, personal service of a copy of the sum- 
mons and complaint, out of the State, is equivalent to publi- 
cation and deposit in the post-office : 

'' The defendant against whom publication is ordered^^ or his 
representatives, on application and sufficient cause shown at 
any time before judgment, must be allowed to defend the ac- 
tion ; and except in an action for divorce, the defendant against 
whom publication is ordered, or his representatives, may in 
like manner, upon good cause shown, be allowed to defend 
after judgment, or at any time within one year after notice 
thereof, and within seven years after its rendition on such 
terms as may be just;*** and if the defence be successful, and 
the judgment or any part thereof, have been collected, or 
otherwise enforced, such restitution may thereupon be com- 
pelled as the court directs ; hut the title to property sold under 
tuch judgment to a purchaser in good faith shall not he thereby 

7 
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affected. And in all cases where publication is made the com- 
plaint must be first filed, and the summons, as published, must 
state the time and place of such filing. 

All the parts in italic are new. All the words between inverted commas are 
substitated for other words ; thus, in subdivision three, in the original section,' the 
words were " a non»re9ident" instead of " not a resident of thig Slate" and in 
subdivision six, the words in theorigiBa} were '* in thia section " instead of ** by law" 
and the words '* The defendant against whom publication is ordered,^* instead of 
** Jf the summons shall not be personally served on a defendant nor received by 
such defendant through the post'ofice, in the cases provided for in this section, 
he.** Where one asterisk is placed, the words "necessary or" are omitted, and 
where two asterisks are placed, the words *' and the action arises out of contract, 
or the non-feasance or mis-feasance complained of is a breach of contract " are 
omitted, and where three asterisks are placed, the words " except in actions for 
divorce " are omitted. The present subdivision 5 was subdivision 6 before amend* 
ment, and the former'subdivison 5 which was in these words, " where the action is 
founded on a mortgage on property . in this State, and the defendant is persoBally 
chargeable with the debt for which the mortgage is a security " is omitted. 

Upon a motion for service of a summons by publication, where the sheriff alleged 
that be was unable to serve the summons personally, that he was fastened out of 
defendant's house when he went to make the service, that before arriving at the 
house notioe was given of his approach by the blowing of horns, that after he left 
the defendant's house the blowing of horns continued, and soon the defendant 
appeared following him on horseback blowing a horn, but kept too far off to enable 
htm to serve the summons ; he, however, got near enough to defendant to inform 
him he had a summous for him, bat was not able to come up with defendant, who 
rode out of sight ; that whenever ha went into defendani's neighborhood notice 
thereof was invariably given by blowing horns, held, that ihe oase did not com* 
within the provisions of this section. It could not be said that the defendant could 
not be fouud and kept concealed. Van Rensselaer v. Dunbar t 4 Pr. R., 151. 

An order for publication cannot be had against a defendant, even a foreign cor- 
poration, without proving to the officer who is to make the order, that the person to 
be served (not the defendant) cannot after due diligence be found in this State. 
Hulbert v. Hope Mutual Ins. Co,, 4 Pr. R., 275, 278. 

It seems that an order for service by publication, may be obtained against an 
infant defendant who is an absentee or concealed. Mortimer v. Copscy, I Hoff. Ch. 
Pr. 194. 1 Barb. Ch. R. 51. And that at the expiration of the time to answer, if 
the infant has not appeared and a guardian been appointed, the plaintiff may appoint 
a guardian and taka judgment. Ontario Bank v. Strong, 2 Paige, 301 ; and a 
similar course may be pursued where the defendant is a non-resideut lunatic. Otis 
V. Wellsy 1 Hoff. Ch. Pr., 194. 

The affidavit to obtain an order for publication should show. 

1. That a summous and complaint have been made out. 

2. That due diligence to serve the same has been used without success. Proba- 
bly showing that the defendant is not in the State would be sufficient, for that shows 
there can be no service within the State. 

3. That a cause of action exists, or, that the defendant is a proper party to an 
action relating to real property in this State. 

4. That the case is one of those mentioned in subdivisions 1 to 6 inclusive. 

The order should recite the summons or refer to it as being annexed ; so that the 
order may show there was a summons and identify it. Rawdon v. Corbin, 3 Pr. R., 
416, 2 Code Rep., 3. Vernam v. Holbrook, 5 Pr. R., 3 ; and 1 Code Rep., 13. 

If the action be against a foreig^n corporation, the affidavit should state the place 
•of the institution of such corporation, and that no officer Alc, on whom service could 
be made can be found within this State. 1 Barb Ch. Pr., 96. 

And an affidavit which stated : That the said defendant *< has property within 
'the State of New- York, as this deponent has been informed and believes, that the 
said defendant is as this deponent has been informed and believes interested in, and 
htm an interest in leal estate in tiie county of Albany, and in other counties in said 



1 

\ 



107 

^ttata of New- York/* was held defective in not showing that that defendant had pro- 
]Mrty within the State of New- York and per the court, Parker J., ** It is not enough 
te state this on inform atioo and belief. That is no proof of the fact. A person may 
^Te each testimony who has no personal knowledge on the sabject Mere hearsay 
mud belief founded on it are not evidence. 

In Ex parte Ha f net (18 Wend. 611,) an attachment had been issued on an affi- 
dsrit in which the witnesses stated that they were informed and believed, that the 
Mbtor was a non-resident ; but the supreme court held the affidavit insufficient, and 
set aside the attachment. See also Smith v. Luce, 14 Wend. 637. Ex parte Robin' 
«m,20 Wend. 672. Kingeland v. Coleman, 5 Hill, 611. In re Bliss, 7 Hill, 187. 
Thmteher ▼. Powell, 6 Wheaton R., 119. Williameon ▼. Doe, 7 Blachf. R. 12. In 
re Faulkner, 4 Hill, 598. Briebane ▼. Peabody, 3 Pr. R., 109. 

It will appear by these cases, how careful the courts have been to see that the 
statute is strictly complied with, in proceedings which subject property to seizare and 
aale, without a personal service of process on the owner. The duty to protect 
.a^mt injustice Is certainly none the leas obligatory under the code, which authorizes 
the recording of judgment in so many cases on a mere publication of notice, sub- 
stituted in place of personal service. 

The practitioner will find it necessary to be exceedingly careful that the affidavits 
en which he proceeds are in conformity to the requirements of the statute, if he 
will secure a valid judgment." Everts or Everston v. Thomae, 3 Code Rep., 74, 5 
Pr. R., 45, 46. 

The code does not expressly reqaire the affidavit on which the order is obtained 
to be filed, nor does it provide what is to be done with it It is tlie practice either to 
leave it with the judge or file it lb. And where two affidavits were filed which 
were not sufficient to authorize the order, but on a motion to set aside the order a 
tbird affidavit was produced which the court was satisfied had been used on the ap- 
plication for the order, and which supplied the defects in the affidavits on file, the 
. csnrt denied a motion to set aside the order. /5. 

The complaint need not to be published in cases where service of the summons 
is erdere d to be by publication, but the summons is to state when and where the 
complaint was filed. Anon. 1 Code Rep., 102 ; 3 Pr. R., 293. 

It seems that in all cases where it is sought to afiect property in this State, and the 
defendant resides out of the State, an order for publication must be obtained, although 
the defendant may be willing to accept service out of the State. Litchfield v. 
Burwell, 5 Pr. R., 341-346. Service of the process out of the territorial jurisdic- 
tion of the court from which it issued was at common law a nullity, and service of 
the process of our courts on defendants out of this State is inefficacious as the basis 
of any judicial proceedings in pereonam, per Sill, J., in Litchfield v. Burwell, supra, 
and in the late court of cbaucery it was held, that the service of a sobpcena to appear 
and answer upon a defendant out of the State was irregular. Dunn v. Dunn, 4 
Paige's Rep., 425. Has the amendment to section 139, providing that a voluntary 
appearance is equivalent to personal service of the summons, afiected this point 7 
It is believed that it has not. By a clause of the 6th subdivision of section 135, before 
amendment it was provided that, when publication is ordered, and a copy of the sum- 
mons is not personally served on the defendant, nor received by such defendant, 
'* he may defend the action after judgment in certain cases, but this privilege was 
oot extended to absent defendants, who receive a copy of the summons out of this 
State, and the terms of this provision do not, in any case, limit or qaalify the effect 
of the judgment, unless the defendants shall come in and submit to the jurisdiction 
of the court, per Sill, J., in Hulbert v. Hope Mutual Jns, Co,, 4 Pr. R., 275, 277. 
But by the amendment to this part of this section, it seems that in all cases where 
publication is ordered, the defendant or his representatives may be allowed to come 
in and defend on good cause shown therefor. 

The codifiers in reporting this section, observed that : In suits at common law, 
personal service had been theretofore required, while in suits in equity an advertisement 
bad been allowed against absent defendants when personal could not be made ; and 
that they saw no reason why the rule prevailing in equity oases should not be extended 
to all. Such a rule prevails in several of the States. 

The extra territorial effect of a judgment or decree in pereonam, against a non- 
resident, and not served with process, within the jnrisrisdiction of the court, or who 
does not appear T<4antarily, is regarded by the State courts as inoperative out of the 



108 

Stote, or purely local. By tho lex loci ret ntm, prpperty of luch panon may be- 
made subject to the jurisdiction, eo as to render the judgment or decree binding» as- 
a proceeding in rem ; but it will *not be allowed to operate i ii pereonam in the 
conrts of any other State. Hie question has been decided the same way in nearly 
half the States of the Union, and probably no court of any State has held such a pro- 
ceeding conclusive upon the rights of a party proceeded againsti who has not appeared 
or otherwise submitted his rights to the decision of the court in which such proceed- 
ings were instituted. Batee v. Delavan, 5 Paige 305-6, and cases cited. Bat 
in this and some other States, 24 Pick., 412, provision is made by the legislation and 
rules of court, authorizing in lieu of actual service of process, on parties beyond ita 
jurisdiction, publication, or personal service of an order to appear and answer, and in 
default, that the bill be taken as confessed as to unknown persons having an inte- 
rest in the subject matter, in certain cases. See laws of 1831, p. 243. Hudton 
V. Twining^ I Taml. 315 ; Ely v. Broughton,S im., and S. 188. 

§ 13G. [115.] (Amended.) — Joint and several debtors. — 
Proceedings against. — Where the action is against two or more 
defendants, and tbe summons is served on one or more but not 
on all of them, the plaintiff may proceed as follows: 

1. If the action be against defendants jointly indebted 
upon contract, be may proceed against tbe defendant served,* 
unless the court otherwise direct, and if he recover judgment^ it 
may be entered against all the defendants thus jointly indebted^ so 
far only as that it may be enforced against the joint property of 
all^ and the separate property of the defendants served^ and if they 
are subject to arrest j against the persons of the defendants served : or, 

2. If the action be against defendants severally liable, be 
may proceed against the defendants served in the same man- 
ner as if they were the only defendants. 

3. If all tbe defendants have been served, judgment may 
be taken against any or either of them severally, when the 
plaintiff would be entitled to judgment against such defend- 
ant or defendants, if the action had been against them or any 
of them alone. 

By the amendment this section Is modified so as to explain the course of proceed- 
ing without reference to the former law. (2 R. S. 3d ed. 474, a. 1 ,) The part in italic is 
new, where the aeteriMk is placed the words ** in the same manner as at present, and 
with the like efiect'* are omitted, and the following clause, which was in the section 
prior to amendment is struck out ; ''when an order shall be made extending the time 
to answer beyond time for which the^pplication for the relief demanded in the com- 
plaint shall have been noticed, if the defendant fail to answer, the application for 
judgment may be made without further notice." This section was substituted for 
section 115 in the code of 1848, but differed materially fiom it, in its form and effect. 
The section in the code of 1848, was held not to affect 2 R. S. 377, relating to pro- 
ceedings against joint debtors. Sieme v. Bentley, 3 Pr. R., 331, 1 Code Rep., 109. 

It has been said that the only advantage gained by the plaintiff in the recovery of 
his judgment. Is the right to collect from the joint property of the defendants, and in 
a suit on the judgment to make it evidence of the extent of his demand, it does not 
form any bar to the running of the statute of limitations. Vandenherg v. Bigg$, 3 Pr. 
R., 316. Carmun v. Towntend, 6 Wend., 206. Merlin v. JlCtm6<il, 23 Wend., 293. 
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See farther provifions on thv enbjeet in section 375 of this code. 

In Mechanical and Farmer t^ Bank y. Rider, 5 Pr. R., 40 1, Mr. Jostice Parker 
■•ays, p. 4t3. Both defeodants (jointly liable) were served, and the contract being 
joint and not several also, the plaintiff would not have been entitled to judgment 
against either of the defendants if the action had been commenced against one of 
Ihe defendants alone. He cannot therefore take judgment against one, when they 
are sued together. 

The other statutory enactments on this subject still in force are 2 R. S.» 3d ed. 
p. 474, and Laweof 1835, p. 248, s. 2. 

Dy the revised statutes it is enacted : 

** ^ !• In actions against two or more persona jointly indebted upon any joint obliga- 
tion, contract or liability, if the process issued against all the defendants shall have 
been difly served upon either of them, the defendant so served shall answer to the 
l^aiutiff; and in such case, the judgment, if rendered in favor of the plaintiff, 
shall be against all the defeudants in the same manner as if all had been served with 



§ 3. Sncb judgment shall be conclusive evidence of the liability of the defendant 
who was personally served with process in the suit, or who appeared therein ; but 
against every other defendant, it shall be evidence only of the extent of the plaintiff's 
demand, after the liability of such defendant shall have been established by other 
evidence. 

§ 3. Ezecntioit upon every such judgment shall be issued in form against all the 
defendants, but the attorney issuing the same shall endorse thereon the names of 
each of the defendants as were not served with the process by which the action was 
commenced, and shall direct such execution to be served, as provided in the next 
section. 

4 4. Such execution shall not be served upon the peraon of any defendant whose 
name is so endorsed thereon ; nor shall it be levied ou the sole property of any such 
defendant ; but it may be collected of the personal property of any such defendant, 
•wned by him as a partner with the other defendants taken, or with any of them. 

^ 5. Where an action against two or more persons upon any joint obligation, con- 
tract or liability, shall he commenced by the filing and service of a declaration, and 
it shall appear by the certificate of a sheriff, or by due proof, that the same has been 
served upon either of such persons, the defendant so served shall answer to the 
plaintiff, and the judgment in such action, if rendered in favor of the plaintiff, shall 
be against all the defendants in the same manner as if all had been served with 
anch declaration ; which judgment shall have the like effect, and execution thereon 
shall be issued as if process against such defendants had been served on one of them. 

By laws of 1835, cap. 211, regulating actions on bills of exchange and promis- 
sory notes, it is enacted : 

" 2. It shall not be necessary for the plaintiff (in an action against the several partiea 
to a bill or note) to include in the same record a judgment against all the parties to 
aid bill or note, but judgment may be entered against any of the parties to said bill 
or note whenever the plaintiff would be entitled to the same, if the suit had been 
commenced against such parties only. And if the trial or hearing of the cause be 
jint off by any of the parties to the said bill or note ; or if a default shall have been 
obtained against part of the defendants, the plaintiff may proceed to the trial or 
hearing against the other parties in the same manner as if the suit had been com- 
menced against the other parties only, and the action shall thereby be severed." 

This section of this code (sec. 136) appears to go further than the revised statutes, 
•and to provide as well for one of several joint debtors, as against one of several de- 
fendants severally liable. 

Under the provisions of the revised statutes it was held, that, in actions against 
-two or more jointly indebted upon any joint obligation or contract, where one or some 
'enly of the defendants had been served, the judgment if for the plaintiff, must be 
against all the defendants. 5 Hill, 37. 10 Wend. 630. 6 ib. 500. Even if the 
defendant not served be an infant. 15 Wend. 64. 11 ib. 612. The judgment so 
•obtaiued was conclusive evidence of the liability of the defendant or defendants served, 
or who appeared, but as against the defendant or defendants not served or who did 
not appear, the judgment was evidence only of the extent of the liability of such defend- 
ant or defendants, after their liability had been established by other evidence. An 
•action of debt might be brought on such judgment against such defendant or defend- 
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ants. And io luoh action the plaintiff on the plea of nul tiel record, being in- 
tarpoeed, bad to prove the defendant's liability. 6 Wend. 206, 293, 23. 14 i6. 221^ 
As to the execution onajud^^ent under the above provisions of the revised 
statutes. See notes to section 289 and 29 1 of this code. 

^ 137. [116.] When service complete* — In the cases men- 
tioned in section 135, the service of the summons shall be 
deemed complete at the expiration of the time prescribed by 
the order for publication. 

See MeEu>en'$ Ex*r v. Public AdminUtratoVj 3 Code Rep., 139, 176. 

^138. [116.] (Amended.) — Proof of service. — Proof of the 
service of summons and of the complaint or notice, if any ac* 
companying the same, must be as follows : 

1. If served by the sheriff, his certificate thereof; or, 

2. If by any other person, his affidavit thereof; or, 

3. In case of publication, the affidavit of the printer, or 
his foreman, or principal clerk, showing the same; and an affi* 
davit of a deposit of a copy of the summons in the post-office, 
as required by law, if the same shall have been deposited ; or, 

4. The written admission of the defendant. 

In case of service, otherwise than by yublicationi the certifi- 
cate, affidavit or admission, must state the time and place of 
the service* 

The amendments in this section are the words in italic. The words '* aa required 
by 2aio," beiu)|r new, and the words <* service otherwise than by publication" being 
substituted for the words *^ in case of actual service.*' By rule 90 of the rules of 
August, 1849, it ie provided *' that where the service of the summons, and of the com- 
plaint or notice, if any, accompanying the same, shall be made by any other person 
than the sheriff, it shall be necessary for such person to state in his affidavit of ser- 
vice, when and at what particular place he served the same, and that he knew the 
person served to be the person mentioned and described in the summons as defendant 
therein, and also to state in his affidavit whether he left with the defendant such 
copy as well as delivered it to him." 

Where the proof of service is the sheriflPs certificate, he should state or refer to 
the name of the cause, and that the summons served by him was in that cause, for 
where a sherift^s certificate stated that he served on the defendants a copy of a sum- 
mons and complaint, but it did not appear that it was the summons and complaint 
in the action then before the court, it was held not sufficient proof of service. Litch- 
field V. Burwell, 5 Pr. R., 341, 1 Code Rep., N. S., 42. 

Where the proof of service is an admission by the defendant, the admission 
must be verified and identified, so as to satisfy the court that the admission is 
indeed signed by the defendant, or with his assent. Thus per Sill. J. **The 
service upon the defendants is sought to be proved by an admission, purporting 
to be signed .by them, but there is nothing showing that the signatures are those of 
the defendants, or were placed there by their direction. The court takes judicial 
notice of the signatures of its officers because they are such, but there is no legal 
fiction by which the court is presumed to know the signature of a party defendant 
who has not appeared in the cause. 2 Hilli 369. Litchfield v. Burwell, 5 Pr. R.,. 
341. I Code Rep., N. S., 42. 

The sheriff's fee for serving and returning a summons, with certificate of service- 
is 37} cents. Gallagher e. £gan, 12 Sand. S. C. R., 742, 3 Code Rep., 203. 
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§ 139. (Amended.) — When jurisdiction acquired. — ^From the 
tinieofthe service of the summons in a civil action, or the 
allowance of a provisional remedy, the court is deemed to have 
acquired jurisdiction, and to have control of all the subsequent 
proceedings* A voluntary appearance of a defendant is equiva- 
lent to personal service of the summons upon him. 

The words tn italic are new. The code of 1848 had no provision corresponding 
to that contained in this section. 

Where the service of the summons is by publication, the action is not commenced 
untiJ the expiration of the time prescribed for publication. See section 137, and 
McEwen^s Ex'rs v. Public Administrator. 3 Code Rep., 139, 176. 

But where an attachment had been issued against a defendant, and an order 
made to serve the summons by publication, and before the summons was complete, 
the defendant died, the court held, that although the action was not commenced 
ipithin section 137, or section 99, yet the plaintiff had, by virtue of the attachment 
and this section, acquired a provisional lien, on the defendant's property, which was 
a right secured to him by this section. lb. 
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Of the pleadings in civil actions. 

Chapter I. The complaint. 

II. The demurrer. 

III. The answer. 

IV. The reply. 

V. General rules of pleading. 

VI. Mistakes and amendments. 



Chapter I. 
The Complaint. 

Section 140. Forms of pleading abolished. 

141. Complaint. 

142. Complaint, what to contain. 

^140. [118.] Forms of pleading, — All the forms of pleading 
heretofore existing, inconsistent with the provisions of this act, 
are abolished ; and hereafter, the forms of pleadings in civil 
actions in courts of record, and the rules by which the suffi- 
ciency of the pleadings is to be determined, are modified as 
prescribed by this act. 

This section supplies the place of section 118 in the code of 1848. That section 
enacted ** All the forms of pleading heretofore existing are abolished, and hereafter 
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the forms of pleading in civil actions, and the itifea by which the sufficiency of the 
pleading is to be determined, shall be those which are prescribed by this act." 

Under the code of 1848 it was properly held, that that code abolished all former 

rules of pleadings, and that the sufficiency of a pleading was to be tested by the rules 

prescribed in the code alone. Royce v. Browne 3 Pr. R., 390. The code of 1849, 

iiowever, receded greatly from the very sweeping enactment in the code of 1848, 

.and, instead of all previously ezlBting forms, abolished only all that were inconristent 

with that act, and instead of making the sufficiency of a pleading dependent on the 

.provisions of that act, it left them subject to the then existing rules of pleading, and it 

left alt the then existing rules of pleading in full force, except as modified by that act. 

But when the code of 1848 became law, and when the code of 1849 by relation back 

went into effect, there existed in this State two systems of pleading, more alike, pro- 

> bably, in their main features and leading principles than is generally supposed, bat 

still two separate and distinct systems ; and the practitioner was met on the very 

threshold by the difficulty as to which of these systems was to be rejected, and which 

retained, or whether both were to be retained, and how they were to be amalgamated. 

The subject was very ably reviewed by Seldeu, J., in Knowlei v. Qett 3 Code Rep., 

31, in which case the learned judge commented on the point as follows : — The ques* 

tion presented is, how far the legislature by its recent reforms of the practice and 

, pleadings in courts of this State, intended to abrogate the rules heretofore applied to 

pleadings in the courts of common law, and to substitute those which prevailed in the 

court of chancery. 

No more important question than this, in my judgment, can arise under our new 
system of legal proceedings, and none, the settlement of which will have a more ma- 
'terial influence upon the convenient administration of justice in this State, while the 
present system continues. 

It cannot be denied that the legislature, by adopting the JortM of pleading here- 
vtofore in use in the courts of chancery, have given unequivocal evidence of a prefer- 
.ence for those forms over those of the common law. 

On the other hand, the abolition of the only court in which those forms were used, 
the transfer of its jurisdiction to the courts of common law, and the retaining of the 
forms and modes of trial peculiar to the latter, forbid the conclusion, that it was in- 
tended to subvert the entire system of rules which prevailed in the common law 
courts, and to substitute those of the obnoxious court of chancery. 

In continuingtwosystemsof jurisprudence, therefore, administered under different 
forms, by different tribunals, and resolving them into one, it became indispensable to 
borrow something from each ; and the object of the legislature seems to have been, to 
■elect from both that which was most valuable — rejecting in each those portions 
which experience had proved to be productive of inconvenience. It is the duty of 
r" courts to aid in accomplishing this design, and in doing so they must necessarily look 

to the evils which existed, as well as to the means resorted to for their removal. The 
adoption of the forms of chancery pleadings, though not the necessary, was the 
natural consequence of adopting that principle in chancery jurisprudence, which re- 
cognized only one form of action for all cases. 

Many of the technical rules of the common law system of pleading may well have 
been considered as originating in, and connected with thoee distinctions between the 
difft^rent forms of action which were peculiar to that law. There are, however, some 
of those rules which are so well adapted to accomplish the end of all pleading, that I 
should find it difficult to persuade myself that the legislature could have intended to 
abrogate them. 

The object of judicial proceedings is to ascertain and decide the point in dispute ; 
and it is essential to the termination of every legal contest, that it be evolved and dis- 
tinctly presented for decision. This indispensable end of judicial pleading was attained 
in different modes by the civil and common law. The rules of the latter were de- 
signed to develope and present the precise point in dispute, upon the record itself, with- 
out requiring any action on the part of the court for that purpose. Hence the parties 
were required to plead until their respective allegations terminated in a single iim<«- 
rial issue, either of law or of fact — ^the decision of which would dispose of the case. 
The result of this process was perfectly simple ; but the system of rules by which it 
was attained, was necessarily artificial and complex. If always skilfully applied, 
they would be sure to produce the end desired ; but it would sometimes happen, 
Ihrough ignorance or mistake, an issue would be formed, or a point presented, not in- 
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TolviDg the real merits of the controveray, and a decision be thue produced contrary 
to the real justice and equity of the case. This was the sole vice of the system, 
tet it was sofficieot to create strong feeling against what is termed, special 
pleading. 

Two remedies were applied. One was, a liberal allowance of amendments and 
repleadera; the other, general pleadings, under which parties were allowed the 
widest scope, in the proof of facts not ap rearing upon the record. The latter expe- 
dient has had many advocates, but the evils to which it tended were so obvious, that 
it is now generally condemned, and is repudiated by the code. 

By the civil law the parties were not required to plead to issue, but were per- 
mitted to spread all the facts in detail constituting their cause of action or defence, 
at large upon the record ; questions of law were not necessarilly separated from 
questions of fact, but the whole case was presented in gross to the court for its deter* 
mination. 

This system, of course, avoided the evil which attended that of the common law, 
of sometimes causing the case to turn upon some false, immaterial, or technical issue ; 
but it had other defects peculiar to itself. It threw upon the courts the labor of 
methodising the complex allegations of the parties, and developing the real points in 
dispute. 

There was an additional reason, too, why this system was not adopted in the 
ommon law courts of England. The determination of questions of law and of fact 
belonging to different tribunals, it was, of course, extremely conveuient, if not indis- 
pensable, that they should be separated upon the record before the case was presented 
for trial. Besides, as little time could be alforded at nisi prius, to evolve from a com- 
plicated mass of facts, the points about which alone the parties differed, the rules re- 
quiring ail issues to be certain and sivfg/s, would be sure to commend themselves to 
all who were in any way concerned in the disposition of such oases. 

On the other hand, when the court of chancery took its rise, and began to take 
cognizance of judicial oentests, the mode of trial by jury not appertaining to that 
coart, the inconveniences resulting from mingling questions of law and of fact, to be 
referred to diflbrsnt tribunals, was not felt by it. As the chancellor could take all 
the time requisite for the fullest examination, and as he assumed originally to eschew 
the strict and technical rules of the common law, and to proceed upon the broad 
equities of the case, he naturally encouraged the presentment of the facts at large. 
Hence the adoption of the forms of the civil law. Now, no one will dispute that to 
disencumber the record of all extraneous matters, and of every thing irrelevant and 
immaterial, and thus present to the judicial mind the naked point to be passed upon, 
is a highly desirable object ; nor will it be denied by any one really acquainted with 
the subject, that the system of common law pleading was admirably adapted to 
accomplish that end. 

But while it is conceded, that common law pleading, as a system, is supplanted, 
it is unnecessary to admit that every vestige of its valuable rules has been swept 
away. It has been my object in this brief and imperfect sketch of the distinguishing 
characteristics of the two systems, so to exhibit the value of some of those rules, as 
to show that wisdom requires them to be retained, and the legislature must so have 
intended, so far as could be done consistently with the main object in view, to wit: 
4hat of so simplifying the mode of pleading, that it could not be perverted by chicanery 
and cunning to purposes of injustice. The code itself beare evidence of a due appre- 
ciation by the legislature of the importance of certainty and precision in the state- 
ment of a charge or a defence, as well as of a separation of various defences, so that 
each shall be singly presented (See sections 150 and 160,) adopting in these respects 
the principles of the common law, and enforcing them in a summary manner by mo- 
tion instead of the more dilatory and expensive proceeding by demurrer. 

Upon what, then, rests the position that it was the intention of the legislature, in its 
recent reforms, to substitute entire chancery pleadings for that of the common law? 

The code has nowhere so said ; it is a mere inference from the adoption, in sub- 
stance, of the forms or rather names of the pleadings in the court of chancery. This 
circumstance, however, is more than counterbalanced by the destruction of the court 
itself, together with the transfer of its jurisdiction ; and by the consideration that the 
complex issues presented by chancery pleadings, are incompatible with trials by jury. 

In a subsequent case, Rocheiter City Bank v. Suydam, 5 Pr. R., 216, the same 
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jodge af am rariewed th« prevram syBtomt of p1«sdiii|^ and the extoat of tbeir modi- 
fioation oy the code, which resulted in hit concIudiD^^ that the civil (*.«•» the equity,) 
aad coininoii law syitemi of {kleadiug were adapted each to its owo pecoliar mode 
of trial, and that so longr as the jarisdiction at law and in equity are kept distinct, so 
long^ must different roles be applied to pleadings at law and in equity. The code does not 
attempt to abolish the distinction between law and equity, even if it had the power to 
do so. The statement, therefore, of the facts in a complaint should be in conformity 
to the nature of the action. Jf the ease and the relief eought be of an equitable na^ 
tare, then the rules of chancery pleading are to be applied to it ; othertDise, those 
of the common law. 

A similar opinion was expressed in Hill ▼. McCarthy y 3 Code Rep., 49. Floyd 
y. Dearborn^ 2 Code Rep., 17. In the one case, Mason, J., said there was still re- 
cognized a distinction between actions of a legal and equitable nature, for same pur* 
poses; and in the other, Edmonds, J., said : *' you are seeking to apply a rule of equity 
pleading to a strictly law action." Of the same opinion appears to have been Hand, 
J. ; see Carpenter v. West, 5 Pr. R., 53, and Welles, J., in Burget y. Bissell, ib,, 
192. Opposed to these is the opinion of Sill, J., in Milligan v. Gary, 3 Code Rep., 
250, where he says: the plaintiff has in this case adopted the mode of pleading which 
wai used in the court of chancery. The fact which, if established, entitles him to 
relief, is the fraudulent intent of the defendant. To this fact the plaintiff could not 
swear positively, and he has therefore stated circumstances and evidence in detail 
which, he claims, proves prima facie the main charges in the esse. 

The question first presented is, whether this mode of pleading is now admissible. 
The code directs that the complaint shall contain " a statement of the facts consti- 
tuting the cause of action. '^ 

This provision has, I believe, been uniformly construed to exclude a detailed state- 
ment of the evidence, and to confine the pleader to a statement of the facts only 
upon which his right to relief depends. 

It is saidt however, that such decisions were made in oemmon law actions, and 
that the method of pleading pursued in this case is still allowable, where equitable 
relief is demanded. 

I am satisfied that there are actions of legal and equitable cognizance, between 
which, as heretofore, the constitution and laws recognize a distinction. But, one uni- 
form system of pleading and practice is made applicable to both classes, which are 
now included in the common denomination of '* civil actions,'* (§ 69.) The code 
abolishes all forms of pleading inconsistent with its provisions, and declares that the 
sufficiency of pleadings shall hereafter be determined by the rules t0Ate& it prescribes. 

One of the evils charged to the former judicial system of this State was, the 
alleged inability to determine in what forum to apply for redress. It was said that 
parties frequently applied to courts of law for relief, when, as they afterwards found, 
their cases appertained to a court of equity, and vice vena. It was even claimed that 
some were denied a hearing altogether ; the courts of law and equity declining juris- 
diction, each alleging that it appertained to the other. Whether mistakes of this kind 
were unavoidable, or were frequent enough to furnish any just ground of objection 
to the system which has been recently superseded, it is not important to inquire. 
Suck a difficulty was claimed to exist and alleged to be a serious mischief, and a 
remedy for it was sought by the successive action of the constitutional convention and 
of the legislature. 

W*ith this view the constitution conferred jurisdiction *' in law and equity*' on one 
tribunal. But this did not fully obviate the difficulty. It promised to secure ulti- 
mately a hearing, on one side of the court or the other; but the pleadings and prac- 
tice at law being still different from those in equity, the same necesnty continued for 
determining beforehand to which side jurisdiction belonged. The commissioners on 
practice were therefore instructed to report a system abolishing these forms, and pro- 
viding ^* for a uniform course of proceeding in all cases, whether of legal or equi- 
table cognizance," (Laws of 1847, p. 67.) The code followed these instructions in 
the 69th section. 

To allow a mode of pleading in suits of equitable cognizance, different from that* 
required in suits at law, would frustrate the obvious design of this legislation. It 
would be in conflict with its plain provisions, and perpetuate, at least in part, the very 
mischief at which it was specially aimed. 

The intention of the legislature manifestly was, to permit a party to state the 
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fueAa of his ease id his emnplfthit, as tbey may exist, witboat imposing upon him 
the respoDsihility of determining in adTance, whether relief shoald be administered 
to him according to the rales of legal or equitable jurispradence. The court pro- 
noonce such judgment as the facts which are stated and proved, require, whether it 
be legal or equitable. If the different modes of pleading remain, as is contended, 
it IS now as important as ever to determine beforehand to which class the action be- 
longs, and a mistake on this point must produce the same mischief which the fram- 
ecs of the conotitution, and the legislature, have tried to prevent. 

Except to obtain a discovery, no necessity ever existed for detailing the evidence 
even in a bill in chancery. It was useful only to enable a complainant to examine 
his adversary as a witness. When this was not required it was only necessary, as 
DOW, to state the facts. A detail of the evidence did not aid the prosecution, nor 
did its omission limit the scope of the testimony or affect the remedy. 

The examination of a defendant by bill of discovery is now done away, and with 
it all occasion for resorting to the peculiar mode of pleading to which it gave rise. 
The granting of judicial relief must always be preceeded by an ascertainment of the 
facts, upon which the right to it depends. It is the office of pleadings, to present 
lacts, as they are claimed by the parties respectively to exist, and I have not been 
able to conceive why the facts should be accompanied by a statement of the evi- 
dence, where equitable relief is demanded, and such statement be omitted when the 
application is for a judgment at law. There seems to be no authority in law or rea- 
BSD for continuing in this State a distinction between the pleadings in actions at law 
and those in suits in equity. 

In this opinion Mr. Justice Sill seems to stand alone, so far at least as we can as- 
certain from the reported cases. The practical result of the opinions of the other 
judges on this subject is well stated by Welles, J., in Burget v. Biasel, 5 Pr. R., 194, 
whereafter referring to the evils intended to be remedied by the code he says: The 
plaintiff may now set forth his case iu his complaint in ordinary and concise lan- 
guage, and the court is to administer the redress to which by his allegations and 
proofs he shows hiaaself entiiled, whether by the rules of the common law or the 
priociples of equity. The only difference between the mode of stating a case (or 
defence) in an action (or defence) formed upon legal principles and one resting upon 
the mles in equity, is, that generally in the former the facts to be stated in the com- 
plaint are such as by the common law rules of pleading, the declaration was required 
to contain ; that is, issuable facts essential to the cause of action, and not those 
facts and circumstances or the evidences of facts which merely go to establish such 
issuable facts ; while in the latter, the plaintiff' is at liberty t^ follow the roles of 
pleading formerly prevailing in the court of chancery. The learned judge then 
went on to say that those views applied only to cases where it was clear whether 
the party's remedy was at law or equity. And that where there was a doubt whether 
or not an action or defeuce was of an equitable nature, the court should give the party 
pleading the benefit of the doubt, and not strike out a pleading which if the action 
or defence. were cleariy of an equitable nature, would be good ; as the only evil conse- 
quence of permitting such pleading to stand was the encumbering the record with un- 
necessary matter. See the cases previously cited iu this note, and the cases of Shaw 
▼. Jayne, 2 Code Rep., 69, 4 Pr. R., 1 19. At this time it seemed well settled that in 
Mtioas of a legal nature, a pleading which stated facts as distinguished from the 
mere eridence of facts, (a distinction certainly difficult, practically to apply) was suf- 
ficient. But then came the case of DoUner v. Gibson, 3 Code Rep., 153. In that 
the complaint iu its material part was as follows. 

' The plaintiifi aver that in July, 1845, they were and still are partners in busi- 
, and as such they sold to one Adam Maitland for and on behalf of the defend- 
ant, thirty-two barrels of stearine, on a credit of fifteen days, for the price of 11^591 75. 
Plaintiffty on information and belief, aver that the said Maitland^ in making said 
contract, acted with the knowledge and assent of said defendant and as his agent^ 
and that the said merchandise, shortly after the said contract of sale, was deliverea 
to, and the same was received by the defendant. Plaintiffs aver that said mer- 
chandise is unpaid for,and that the defendant remains indebted unto the plaintiffs in 
the sum of Q591 75, with interest from first of August, 1P45, for which sum they 
demand judgment with costs ;" and on a motion to strike out the words in italic^ the 
court, Ekimonds J., in granting the motion, said : 

'* Among the many questions of doubt and difficulty which have arisen under the 
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code, thoM have been very numeront alone, whieh flow from the imperfect and 
inartificial use of the language in which it is expressed, there has been none which 
has given rise to as much divenity of opinion as that in regard to pleading. 

' The code hegios by proressing to abolish " ail forms of pleading heretofore exist- 
ing." Sect. 140. The first question that occurs is, what does this mean — '* abolish- 
ing the forms of pleading?" Not surely that the words heretofore used in any given 
form of a count or a plea, are stricken out of the English language and abolished — 
for that was scarcely in the power of the legislature — ^not that the combination of 
those words in the same form and sentences should never again be made by any one, for 
that was scarcely less attainable — but simply, as fiir as I can understand it, that par- 
ties to a suit should not be obliged to use those forms, for they are nowhere prohibited 
from using them — and as before the code, no party was obliged to use the forms then 
existing, it would seem to follow that the abolition of the forms in reality amounted to 
nothing. 

The code however did not carry the abolition as far even as at first blush it seemed 
to, for it abolished the forms only so far as they might be inconsistent with that act, 
and modified them as prescribed by that act. 

The principles of pleading are left untouched, and except as to form, nought else 
is done than to modify also the rules by which the sufficiency of a pleading is to be 
■determined. 

In all questions then as to pleading, we must bear in mind that the principles of 
pleading are untouched, and that the forms are affected only where they are incon- 
sistent with some positive enactment of the code. 

One principle which lay at the foundation of our system of pleading — and the 
system was as admirable for its perfection, as it was venerable for its age — was, that 
it was the legal effect of facts, and not the facts themselves, which were to be pleaded. 
The pleader did not set out all the circumstances by which he expected to establish 
his claim — all his probative fact9, as they have not inaptly been termed, but only the 
iegal eonelution which was properly dedueible from them. 

For instaacot a man lent his horse to one who refused to retarn him on demand. 
If the owner sought to recover him back specifically in replevin, he would plead 
merely, that the borrower wrongfully detained his horse. If he sought to recoTer 
damages in trover, he woald plead that he lost his horse and the borrower had found 
him, and had appropriated him to his own use ; and if he sought to recover the value 
of his horse in assumpsit, he would plead that he had sold and delivered him. 

So in an action against an endorser of a promissory note, who had waived protest, 
the pleader would not set out the waiver, but he would plead a protest, for such was 
the legal efiTect of the waiver. 

So also on a sale and delivery of goods, even where there was no express promise 
to pay for them, a promise was also always pleaded, for that was the very foundation 
•of the action, and was the legal effect of the fact of a sale, and the sale and delivery 
were pleaded merely as the consideration of the promise. 

So, too, where a man did an act by another as an agent, the act was always plead* 
jed as the act of the principal himself, for such was the legal effect of what was ac- 
tually done. 

But it is very frequently and almost generally disregarded by the profession. 
They are misled by their familarity with the old mode of pleading in equity, and by 
the oath which the party is required to make to his pleading. They forget that one 
quality of equity pleading has been entirely abrogated, and that it is no longer to be 
used as a means of discovery. When it was so used, it was not merely a mode of 
setting out a claim, but was a means of obtaining evidence of particular facts to sub- 
stautiate that claim, and it necessarily dealt in probative facts as well as in the legal 
effect of them. That whole thing, however, is changed, and pleading, which is ue 
statement in a logical and legal form of the facts which constitute the cause of action 
or defence, has now that alone as its object, and is governed by the rule, whieh 
always prevailed in equity as well as in in law, where the pleading was not used aa the 
means of obtaining evidence — namely, that the legal effect of facts, and not the 
facts themselves, should be pleaded. The grand object being the creation of a certain 
and material issue upon some important part of the subject-matter of dispute, when 
•both parties join upon somewhat, that they refer to a trial to make an end of the suit 

The whole doctrine is happily expressed by Cbitty, — ^* Although any fact may 
•be the gist of a party*s case, and the statement of it is indispensable, it is still a most 
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important principle of the ]aw of pleading, that on allegio; the fact, it is annecetnry 
to state each circametancee as merely tend to prove the trnth of it The dry allega- 
tioQ of the fact, without detailing a variety of minute circnmstauQes which consti- 
tota the evidence of it, will suffice.'' 

The role may indeed he difficult in its application, but it has been rightly said, 
that it is *' BO elementary in its kind, and so well observed in practice, as not to have 
become frequently the subject of illustration by decided cases.*' 1 Ch. PI., 225. 

The nature of the oath which nnder the code the party is required to make in 
regard to his pleading, does not affisct this rule, but the oath is subordinate to it, and 
necessarily qualified by it. 

I have been thus particular on this Fubject, because of the many and growing 
evits which spring from the disregard of the rule, that is becoming so very prevalent. 
Pleadings are stofled full of all sorts of immaterial averments, leading to great pro- 
lixity and expense, producing many issues instead of a single one, giving rise to 
issues wholly immaterial, increasing the difficulties of trial, and often causing suits to 
be determined npon points quite foreign to the real matter in dispute, and it is high 
time the evil practice was checked. 

The case before me is an apt illustration of the disregard of the rule and its conse- 
quences. 

If the averment that Maitland bought the goods for the defendant is a true one, 
then it wan a sale directly to the defendant and ought to have been so averred, for 
such was the legal effisct of the several facts set out iu the complaint. The plaintiffs 
have» however, chosen to set out several circumstances which tend to establish the fact 
of a sale to the defendant, but they nowhere aver such a sale, and the very founda- 
tion of their action is wanting, unless we can spell out one, to save them from being 
defeated on their own showing. But this is not all. One of their probative facts 
which they allege, is that the goods were delivered after the contract of sale to the 
defendant. 

Suppose the defendant should choose to take issue on that averment alone, and 
go down to trial on it, and have a verdict in his favor. He Woald be entitled to 
judgment oo his verdict, at the same time the plaintiffs have a good claim on which 
they ought to recover, and for which they would recover, but for this imperfect mode 
of pleading. It is true that the court might save the plaintiffs from the utter loss 
of their demand, by awarding a repleader, and giving judgment non obstante 
veredietOt but that would not be done without subjecting him to the costs of the suit. 
In the mean time the court has had the trouble of trying an entirely immaterial 
issue, and of granting relief from the consequences of it afterwards. 

I cannot imagine why the pleader has departed from the old and well established 
form of a count for goods sold and delivered. There is nothing in the code that 
prevents his using it, and I apprehend that a few such cases, especially if his adver- 
sary had been cunning enough to let him go on to the end, would induce him to be of 
opinion with Lord Coke, that it is safer to follow good precedent, for nihil stmui 
wentum est ad perfectum. 

I grant the motion in this case, though the complaint will not be good when the 
objectionable words are stricken out. It will, however, be better than it is now, for 
although it may not contain a cause of action, it will not contain a a violation of a 
sound rule of pleading." 

And in another case Hand, J., with the concurrence of Paige and Willard, J., J., 
said, — ** The forms of pleading before in use, although not now in some respect 
** legal forms," particularly as to the classification of actions, but the manner of 
stating the claim or defence as required by the code with this exception, and that of 
certain formal parts still remains, and in other respects I have not been able to dis- 
cover that any great change has been made in the substance of pleading. The pleader 
may use his own language, but the necessary matter must be there, and be stated in 
an intelligible and issuable form capable of trial. Facts must still be set forth 
according to their legal effect and operation, and not the mere evidence of those 
fiicts, nor arguments, nor inferences, nor matter of law only. Nor should pleadings 
be hypothetical. Nor in the alternative. The same general principles governed plead- 
ings in equity. Boyee v. Braton, 7 Barb. S. C R., 80, 85. All that I mean to say, 
now is, that as a general rule, a pleading to be good must state the facts constituting 
a legal cause of action or ground of defence, and these should be set forth in a plain, 
direct, definite, certain, and traversable manner, and according to their legal effect. 
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Any number of facts confliiiuting one CBuee of aotien er one defence may be com- 
bined, bat each cause of action and each defence shonld be stated separately, and 
then they will be capable of trial." Jb. 

We have iiodonbt but that the principles lastly expounded will be applied, at least to 
all actiona of a clearly legal character, and it will oltimately happen unless the code 
be changed, that in actions of a legal nature, ihe old forms of pleading will coooe 
into general use, subject only to being divested of their verbosity, (which, be it ob- 
served, was quite unnecessary to their sufficiency under the common law,) and subject 
to the following modifications. The substitution of a form of commencement and 
conclusion difFerent from that formerly used. The abolition of the general issue, and 
requiring every defence to be specific. The aboUtion of the fictions used in plead' 
tngs. The verification. 

Something has already been done in that direetion in Leopold v. Poppenhoimer, 
1 Code Rep., 39, it was held, that a complaint in an action for a breach of promise to 
marry, which followed the old form, was, subject to the above-mentioned modifica- 
tions, sufficient, and in Shaw v. Jayne, 2 Code Rep., 69, ; it was said that the mode 
of stating a cause of action for a false imprisonment theretofore in use wassnffieientt 
and in Raynor v. Clarke, 3 Code Rep., 230, it is said : The code has not undertaken 
to dispense with the substance of the old declaration ; and again in an action against a 
common carrier, a count in the form in use, under the common law system, was 
allowed. Stockton Bridge iron Co. v. Mellon^ 5 Pr. R., 439. It is sUll necessary 
4o give color in pleading. 3 Code Rep., 156. 

As regards the question of applying different rules of construction to pleadings in 
actions which would formerly have been equity snits, we do not think the reason- 
ing which supports the decisions to that effect sound. We quite concur with 
Mr. Justice Sill, in his remarks oupra, as well as for the reasons given by him» 
as because we can imagine no claim of an equitable nature which might not be 
obtained on a complaint framed upon the rules laid down by Edmonds, J., in DoUntr 
T. Oiboon, oupra. It will be seen, too, that in Dollner v. Oibeonr Justice Edmonds 
repelled the inference raised by what fell from him in Floyd v. Dearborn, and that 
Hand, J., in Boyce v. Brown, asserts that the same general principles governed 
pleadings in equity as the principles which should govern pleadings under tiie cods* 

<^ 141. [119.] Complaint. — The first pleading on the part 
of the plaintiff, is the complaint. 

§ 142 [120.] (Amended.) — Complaint what to contain,^^ 
The complaint shall contain : 

1. The title of the cause specifying the name of the court 
in which the action is brought, the name of the county in which 
the plaintiff desires the trial to be had, and the names of 
the parties to the action, plaintiff and defendant: 

2. (Amended.) A plain and concise statement of the facts 
constituting a cause of action, without unnecessary repetition. 

3. A demand of the relief to which the plaintiff supposes 
himself entitled. If the recovery of money be demanded, the 
amount thereof shall be stated. 

Note tosubd. 1. 

Where objection was taken to the entitling of the complaint, because the 
names of all the parties were not fully stated in the caption. The title being "Emily 
Hill, &c., agt. Christian L Thacter," instead of <' Emily Hill by Daniel Hill, her 
guardian, against Christian L Thacter," but it appeared that the names were given 
in the body of the complaint correctly ; held, that the names appearing in the body 
of the complaint in a manner to be understood ** by a person of common onderstand- 
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J," the reqairements of Um code were tatiafied. Hill t. Thaeter, 2 Code Rep. 3| 
3 Pr. R. 407. 

It has been said that where the action is in a coort of local jurisdiction as in the 
New- York common pleas, where the trial can only be bad in one county, (namely 
Neiir-lfork) that the complaiDt would be sufficient without statingf the name of the 
eofsnty in which the plaintiff desires the county to be. His bringing his* action in 
•neh coart sufficiently indicates his desire to have the trial in the county in which 
the coqrt has jurisdiction. Leopold v. Poppenheimer, 1 Code Rep., 39. 

Note to eubd. 2. — (Amended.) — Before amendment it read thus : ^' A statement 
of the facts constituting the cause of action, in ordinary and concise- language, with* 
eat repetition, and in such a manner as to enable » person of common understanding 
to know what b intended.*' We have anticipated what we might add to this sub- 
dhrinon in the note to section 140. 

We may refer, however, to the decisions which have been made with reference 
to the forms of the oomplaint in different actions, thus : 

BilU and Note$. — A number of decisions have been made on the subject of the 
fbrm of complaint, in an action on a bill or note. It is presumed, however, that 
practitioners will now avail themselves of the provisions in section 162 of this code, 
•s mmended, and that the law on the form of complaints in actions or instruments for 
the payment of money, (which includes, it is presumed, bills of exchange, promis- 
sory notes and money bonds,) will become obsolete. We give, therefore, only the 
Barnes of the cases and references where they may be found. Tymer v. Cometoek, 
1 Code Rep., 102. Benson v. Couehman, 76., 119. Beech v. Gallup, 2 Jb., €8. 
App^iy V. jElkins, 2 76., 80. Vanderpool v. TarboM, 7 Leg. Obs., 150. Hoxie v. 
Cmskman, Ib.^ 149. Spellman v. Vfeider^ 5 Pr. R., 5. Oay v. Paine, lb., 107. 
Vwn Namee v. B'k of Troy, 76., 162. Peete v. Bratt, 6 Barb. S. C. R., 662. 

Bonda,^^Aa to bonds for tbe payment of money only, see section 162 of this 
eode. 

In actions on bonds for the breach of a&y condition, other 'than for the payment 
of money, or for any penal sum, for tbe non -performance of any eevoBaai or written 
agreement^ the plaintiff is required to state in his complaint the specific breaches for 
which the action is brought. 2 R. S., 300, s. 6. [378, s. 5.] 7 Wend. 345. 6 Ib„ 
454. 4 76., 570. This rule has been held to apply to actions on bonds given by 
Don-resident plaintifia to secure defendants* costs. 5 Hill, 37. But that it did not 
Apply to actions on bonds for payment of money by instalments. 17 Wend., 331. 
Nor to actions on bonds for tbe payment of an aunuity. 3 Wend., 454. 5 Hill, 37. 
The practice of demanding oyer of bonds is merged in the provision contained in 
section 388 of this code. 

Common Carrier. — Where a complaint against a common carrier to reoover the 
value of goods delivered to him to carry, and by him lost, contained six different 
eonnts or causes of action, stated substantially according to the forms of counts in a 
declaration at common law, in an action against common carriers, the defendants 
moved for an order either to set aside the complaint, or to strike out all but one of the 
counts; the court, Harris, J., said that to sustain such a pleading would be to hold, 
that any party is at liberty to choose between common law pleadings, and the plead- 
ings prescribed by the code, and all the counts, except one, were ordered to be stricken 
out. Stockbridge Iron Co. v. Mellen^ 5 Pr. R., 439. 

Creditor's euit. — The form of a creditor's bill is abolished by the code. Rogers v. 
Hern, 2 Code Rep., 79. 

In cases where a creditor's bill was the proper remedy prior to the code taking 
eflfect, that remedy must now be obtained by summons and complaint under tbe 
code. 76. 

A demurrer to a creditor's bill, that the bill does not show that a transcript of the 
judgment was docketed in the county where one of the several defendants resides, 
will not lie, where it does not appear upon the face of the bill, that the judgment 
debtor had real estate subject to the lien of the judgment in that county. This allega- 
tion may be set up in an answer, and if established by proof, will authorize a dismis- 
sal of the bill. Millard v. Shaw, 4 Pr. R., 137. 

Where execution has been issued by the consent of the defendant, on the day of 
docketing the judgment, and made returnable in six days, it is no ground of demurrer 
to a creditor's bill, that it does not set out the legal effect, force, or form of the con- 
ff Mnt, by which such execution was issued and returned. It is enough if the bill 
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alleges that the form of the ezecation, as to ita ratam^ and the time at which it 
taken oat, were in punuance of the defendant's agreement. Jb. 

An action in the natare of a creditor's snit, may be maintained where an execu- 
tion was issued and returned unsatisfied, before July 1, 1848. Snch soit is not an 
action on the judgment. Dunham y. Nicholton. 2 Sand. S. C. R.* 636. 

The rules of the late court of chancery, and the supreme court in equity, which 
required that the plaintiff in a suit in the nature of a creditor's bill, should allege the 
defendant to have equitable interests or property to the value of 0100 and more, are 
superseded by the code. It is sufficient if the plaintiff comply with the code, and 
set forth all that, by the revised statutes, is made requisite to the filing a creditor's 
bill. Quick V. Keeler, 2 Sand. S. C. R., 231. 

Dower. — A complaint under the code asking to have dower set off and admeas- 
ured, it was held might be regarded as a substitute for the former petition for ad- 
measurement, or the former bill in equity, and thus it was no objection that the 
defendant, who was seized, was not in the actual possession of the lands, or that aix 
months had not elapsed since the death of the husband, and the court in delivering 
judgment said : 

The defendant, on the argument, insisted on two technical grounds of defence* 
both of them based upon the supposition that thi« is an action of ejectment. These 
grounds are, first, that six months had not elapsed after the death of the husband, 
before the suit was brought ; ^2 R. S. 303, 2, subd. 2) and secondly, that the defend- 
ant is not the actual occupant, nor exercising acts of ownership upon any parts of 
the premises, nor claiming title thereto. 

it would be a sufficient answer to both these objections, to say that they are not 
set up as grounds of defence by the answer. With respect to the first, there is not 
the slightest indication in the answer, that such a defence was thought of; on the 
contrary* the language of the answer, echoing the complaint, states the time of the 
husband's death so vaguely, that it is impossible to decide upon this demurrer, that, 
six months may not have expired. Nor does it any where appear upon the pleadings, 
when the suit was commenced. This is hardly a compliance with the existing law 
as to a statement of the defence. 

As to the second objection, the answer merely says, that a portion of the premi- 
ses are occupied by tenants who pay the defendant rent ; that the greater portion is 
unoccupied ; and that the defendant is not personally in the occupation of any part 
of the premises. But the answer does not say, that as regards any part of the 
premises, the defendant is not a proper party ; that any other person should have 
been made a party, or that either of these grounds will be insisted upon as a defence. 
This, also, it seems to me, is not precisely according to the existing law. 

But supposing these defences to be well set up, have they any validity 7 

The code alwlishes the forms of existing actions, and the distinction between 
suits at law and in equity, and provides that there shall hereafter be but one form 
of action ; ( § 69) and that all rights of action given or secured by existing laws, may 
be prosecuted in this single form of action. ( ^ 468.) 

Now, before the code, there was, besides the action of ejectment for dower, a 
petition for admeasuring the same ; and they both sought and obtained the same re- 
lief, viz., admeasarement of dower by commissioners. That is precisely the relief 
which the complaint in this case prays for, and therefore it may quite as well be in 
the place of the petition as the ejectment, and if so, it is free from both these ob- 
jections. 

False Imprisonment. — Where a complaint in an action for false imprisonment, 
stated at great length, all the circumstances, and the particular instrumentality by 
which the plaintiff was restrained of his liberty, held, that it should be all stricken 
out. Shaw. v. Jayne, 2 Code Rep., 69. 4 Pr. R., 1 19. 

The mode of stating a cause of action heretofore in use in such a caae, is all that 
is necessary. Jb. 

Goods sold. — Where a complaint alleges ** the sale and delivery of goods,'' as a 
cause of action, it is not necessary to allege a promise on the part of the defendant 
to pay, &«. A statement of the facts constituting the cause of action in ordinary 
language, &c., is now sufficient; that is, all the facts which upon a general denial, 
the plaintiff would be bound to prove to entitle him to a judgment. OUnny v. Hit' 
chins, 2 Code Rep., 56. 4 Pr. R., 98. 3 Code Rep., 153. 

Marriage, breach ofpromiae of. — In an action for a breach of promise to marry, 
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tlie compliiint followed Tory olMely, the form in lue before the code took effect, 
and after statiog tbo promise, set out the breach in these u orde ; <*yet the defendant, 
in disregiird of bis said promise and undertaking, but contriving and fraudulently 
intending^ craftily and euhtilely to deceive and injure the plaintiff in this reepectf 
did not or woald perform his said promise." On motion to set aside the complaint the 
eoart (Ulf hoefier, Jodge,) said the object of the code is at once to render pleadings 
intelligible and concise. If that object can be effected by adopting any part of the 
former system there is nothing in the code to prevent it. The complaint issnfficiently 
plain to apprise the defendant of the charge against him. The words in italic are 
perhaps obscure and unnecessary, and must be stricken out Leopold v. Poppen- 
heinter, 1 Code Rep. 40. 

Personal Property. — Where a suit was commenced by summons and complaint, 
for an nnjnst detention of personal property, and the plaintiffs demanded judgment 
for the yaiuo thereof only — and at the time of the service, papers were also served for 
the immediate delivery of personal property ; held, that the class to which the action 
belonged most be determined by the relief demanded in the complaint, and conse- 
qnently it would fall under the 2nd instead of the 6th class of §167. Dowe v. Oreen, 
3 How., 337. Spalding v. Spalding, 1 Code Rep. 64. 3 Pr. R., S97. 

Clainas for injuries to personal property and claims for its possession, are substan- 
tialiy difierent causes of action. lb. 

Receiver* — When a plaintiff sues as receiver, he should at least state the place 
of his appointment, and distinctly vow that he was appointed by an order of the 
eouTt White v. Low, 7 Barb. S. C. R., 304. 

The defendant in such a suit has a right to insist, that the facts constituting the 
appointment of the plaintiff, as set out, shall be sufficient to show one has been made, 
and that these facts be so set out as to be triable. lb. 

Slander, — ^The complaint, in an action for slander, must allege the words to 
have been spoken in the presence and hearing of some person. If the complaint 
omit such an allegaiion, and the defendant has not been misled or injured, the 
plaintiff will be allowed to amend, without costs. Wood y. OilehrUt^ I Code Rep., 
117. Anon. 3 Pr. R., 406, but the word '* published *' in the complaint imports, ex 
«t termini, the uttering of words in the presence and hearing of somebody. Duel v. 
Agon, 1 Code Rep., 134. 

The common pleas, held, that the role which requires a statement of the canse of 
action, renders it necessary, in a soit for slander, to set forth the precise words used. 
Finnerty ▼. Barker, 7 L. O., 316. 

Where, therefore, a complaint alleged that the defendant charged the plaintiff 

that she had been guilty of stealing, or tome other misdemeanor; held, that it was 

demarrable for want of a sufficient statement of facts to constitute a cause of action. 

The plaintiff should have stated distinctly what the charge was, so that the defendant 

might have known what he was sned for. lb. 

The omission to state the time or place of the slander, is not a ground of demnr- 
rer ; the court can order the pleading to be made definite by amendment lb, 

A complaint need not be positive, it may be on information. lb. See, §§ 164, 167. 
A complaint for goods, &c., received in violation of the statutes against usury, 
must comply with the requisitions of the revised statutes. 2 R. S., 352, s. 3. Schroe' 
phell V. Corning, 2 Coms., 132. 

It is said that where the plaintiff desires, in case he obtain a judgment, to issue 
B, CO. so. against the defendant, it is necessary to allege in the complaint the matters 
collateral to the cause of action, which justify the arrest of the peivoa. Barkers, 
Hueeell. 1 Code Rep. N. S., 5, since reversed on appeal. See, also, 3 Code Rep.^ 
211, 156, 169, and2t6., 1. 



8 



Chapter II. 



The demurrer. 

SiOTioN 143. Defendant to demor or answer. 

144. When the defendant may demur. 

145. Demurreri what to specify. 

146. How to proceed if complaint be amended. 

147. Objection not appearing on complaint. 

148. Objection, when waived. 

§ 143. [121.] Defendant to demur or answer. — The only 
pleading on the part of the defendant, is either a demurrer or 
an answer. It must be served within twenty days after the 
service of the copy of the complaint. 

The answer and demurrer are different pleadings, and by the Act that they are- 
on one paper and in form connected they do not lose their distinct character ; per Slil,. 
J., in Howard y. Michigan Southern R. R. Co., 5 Pr. R., 306, 207. 

This section, which is identical with section 121 of the code of 1848, has been 
held not to apply to pteadings in jhstio^' courts. Cornell v. Smith, 2 Sand. S. 0. 
R., 290. Where a defendant omits to answei* within the time prescribed by this seo-^ 
tion, the court has power, after the expiration of the time to answer, to let the defend- 
ants in to make a defence. Lynde v. Verity, 1 Code Rep., 97. Salutat y. Downet, 

1 Code Rep., 120. Allen v. Ackley, 4 Pr. R., 5. 2 Code Rep., 21. Foster ▼. Udell, 

2 Code Rep., 30. But where, in such a case, the plaintiff has regrnlarly sigfned judg- 
ment before the application to be let in to answer, and suggests that he will be in 
danger of losing his demand if the judgment is set aside, as the defendants are in 
doubtful circumstances, and he asks, further, that the defendants may be restrained 
ftom setting up the statute of limitation as a defence, the court will, where the defknit 
is not satisfactorily excused and the affidavit of merits is merely general, only admit 
the defendant to come in and answer upon the terms of paying costs, not setting np< 
the statute of limitations, and let the judgment stand as security to the plaintiff. Allen 
v. Aekley, 4 Pr. R., 5. 2 Code Rep., 21. In a motion to be admitted to defend after 
a judgment by default regularly taken, the defendant ought to disclose the nature of 
his defence, or serve with his motion papers a copy of his proposed answer, so that 
the court may judge of the merits of the proposed defence. lb. On a motion to set 
aside a judgment taken for want of an answer, where the defendant showed a good 
defence on the merits, and that the default was occasioned by a misapprehension as 
to the effect of a stipulation extending the time to answer, it was asked by the plaintiff 
that the defendant should not be relieved except upon the terms that he should not set 
up the defence of usury, but the court, (Parker, J.,) opened the default without such 
a condition as that asked by the plaintiff, and said : *' So long as the statute makes 
the taking of usury a defence, it was entitled to be treated like every other legal de- 
fence, and he would make no discrimination in imposing terms." Orant v. McCaughifif 
4Pr.R.,2l6. See, 6 Hill, 223-227. 

An order enlarging the time to answer is an extension of the time to demur. 
Broadhead v. Broadhead, 4 Pr. R., 308. 3 Code Rep., 219. An answer put in 
after the time to answer expires, and before judgment is entered, but without any 
order permitting it to be pot in, will be irregular. Dudley v. Hubbard, 2 Code Rep., 
70. Williame v. Wilkinson, 1 Code Rep. N. S., 20. 3 Code Rep., 151. 

Where an order extending the time to answer was revoked, the defendant was 
compelled to answer within the time which he originally had, or bis default might be 
entered. Proton v. St. John, 19 Wend., 617. 
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^ 144. [122.] When defendant may demur. — Tbe defendant 
may demur to the complaint when it shall appear upon the 
face thereof, either : 

1. That the court has no jurisdiction of the person of the 
defendant, or the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue ; or, 

3. That there is another action pending between the same 
parties, for the same cause ; or, 

4. That there is a defect of parties, plaintiff or defend- 
ant ; or, 

6. That several causes of action have been improperly 
united ; or, 

6. That the complaint does not state facts sufficient to 
constitute a cause of action. 

A party can demar only in the cases prescribed by tbe code. He cannot except 
for insufficiency or impertinence. The doctrine of exceptions belonged to the prac- 
tice of the court of chancery and has been swept away. Per Willard, J., in Royee 
T. BrovDUt 3 Pr. R, 391, 395. 

This section coirespoods to section 122 of the code of 1848, and has been held 
not to apply to pleading in justices' conrts. Cornell v. Smith, 2 Saud. S. C. R., 290. 

We most forget all old roles respecting demurrers, and regard a demurrer now as 
a pleading created, with its character and office defined by the code. Per Gridley 
J., in Manchester y. Storre, 3 Pr. R., 410. 

The demurrer is not a substitute for the exception for insufficiency in chancery, 
but it is a mode of objecting to an entire defence ou legal grounds, and in that respect 
analogous to a demurrer to a plea under the old common law practice. Cobb, ▼» 
Fraxee, 3 Code Rep., 43, 4 Pr. R., 413. 

It has neyer been held that the mere pendency of a suit in a foreign tribunal 
can be available to stay a suit for the same cause of action pending here, and unless 
the legisiatmre have expressly made it so, I see no good reason why the rule should 
be changed. It is evidently the intention of the sections of the code to which I am re- 
ferred (sections 144, 147,) not to enlarge a defence or create a remedy, but merely to di- 
rect the mode in which defences or objections already available by law may be taken 
advantage of, the nature of those defences or objections being left unaltered. And the 
language here used must be taken to mean, that a defence of another action pend« 
ing, when available, may be set up by demurrer when it shall appear on the face of 
the complaint, and by answer when it does not Per Edmonds, J., in Burrows v. 
Miller, 5 Pr. R., 51, 52. 

A demurrer for nonjoinder of parties is well taken, where it appears that the 
court cannot determine the controversy before it, without prejudice to the rights of 
others ; nor by saving their rights. (Code, § 122.) 

It seems, that section llS of the code is the controlling section in determining 
whether a demurrer for defect of parties is well taken. 

If the court can determine tbe controversy before it, withont prejudice to tb» 
rights of others, or by saving their rights, then a demurrer for nonjoinder of such 
parties is not well taken. If on the contrary a complete determination of the con- 
troversy cannot be bad without the presence of other parties, then the demurrer is 
well takeo, and the court should order them to be brought in by amendments of the 
pleadings ; and which will generally be done by allowing the amendment on pay- 
ment of costs. 

Where a complaint set np the recovery of a judgment against W. R. K, and 
that an execution had been returned tmUa bana, and that the defeBdaats and th# 
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debtor, [ W. R. K., who was not made a defendant] had colluded to defraud the plain- 
tiff and other creditors by a sale of goods, &,c, ; and also that the debtor had made 
a general assignment to one D. L. for the benefit of creditors; that D. L. had ne- 
glected and refused to execute the trust created by such assignment, and praying 
that the sale by VV. R. K., to defendants, might be declared fraudulent, and that they 
pay over to the creditors of W. R. K., and that D. L. [who was made a defendant] 
might be discharged from proceeding any further under the assignmeut, and that a 
receiver be appointed, &.C., held, that W. R. K., was a necessary party to the ac- 
tion. Tiie demurrer for defect of parties sustained. Wallace v. Eaton, 3 Code 
Rep., 161,5 Pr.R., 99. 

A defendant not prejudiced by a party being mad.^ a plaintiff, cannot demur be- 
cause the latter is joined as plaintiff. Croaby v. Berger, 4 Edwards Ch. R., 210. 

It is supposed that a defendant may assign as many causes of demurrer as be 
thinks fit, and if one be sustained, the demurrer will be allowed, {Harriwn v. Hogg, 
2 Ves., Jun., 323 ; Jones v. Frost, 3 Mad , 1,) and that he may put in separate de- 
murrers to separate and distinct parts of a complaint for separate and distinct causes, 
and in such a case one demurrer may be allowed, and another or others overruled; 
(1 Barb., Ch. Pr, 107 ;) but a demurrer cannot be good in part and bad in part, and 
if it be to the whole complaint, and any part of the complaint is good, the demurrer 
must be overruled. /6., and see 1 Denio, 414. But a demurrer may be good as to 
one defendant, and bad as to another. 76., 108. A married woman cannot demor 
separately from her husband, without an order of the court lb. 

A demurrer to such parts of the complaint as are not answered wonld be too 
general and bad. 1 Barb. Ch. P., 115 ; Mitf, Eq Pi., 294, 300, upon demurrer at 
law the court gave judgment against the party committing the first fault, if the de- 
fect was one of substance. Lipe v. Becker, 1 Denio, 568. But in equity, on the ar- 
gument of a plea, the defendant could not object to the sufficiency of the bill. 
Boggt V. Forsyth, 2 Sand., S. C. R., 533. 

§ 146. [123.] Demurrer must specify groundi of objection, — 
The demurrer shall distinctly specify the grounds of objection 
to the complaint. Unless it do so, it may be disregarded. It 
may be taken to the whole complaint, or to any of the alleged 
causes of action stated therein. 

This section is substituted for section 123 in the code of 1848, under which it was 
decided, that where a demurrer to a complaint stated, as the ground of demurrer, 
*' that the complaint does not state facts sufficient to constitute a cause of action," The 
plaintiff treated it as a nullity, and signed judgmeut under the next section, (s. 146;) 
and, on motion to set aside such judgment, the court granted the motion, and said :— 
It 18 argued that the plaintiff should have gone further, and stated wherein the com- 
plaint was defective, or what other facts it should contain to make it good. There are 
^sases where this might be done, and there are cases where it could not be done. A 
statement in this general form is all that can be done, in a majority of cases. I do 
not say it is enough, in any case, to indicate by the demurrer ou which of the six 
grounds of objection mentioned in this section the party will rely. That may depend 
on the nature of the objection. It may not be enough to say generally that the com- 
plaint shows a defect of parties. But I have no doubt it would be sufficient to 
say, that the complaint shows on its face that another action is pending between the 
same parties for the same cause. So, I think it sufficient to say, that the complaint 
shows no cause of action. Steift v. De Witt, 3 Pr. R., 280-284 ; 1 Code Rep., 25. 
It was afterwards decided otherwise; Glenny v. Hitehins, 2 Code Rep , 56 ; 4 Pr. 
R., 98 ; Orant v. Lasher, 2 Code Rep. 2 ; Hunter v. Frisbee, lb. 59. In a subse- 
^juent case, Willard, J., said : — There is nothing in the code which requires the party 
demurring to specify the ground of his demurrer, more distinctly than to indicate to 
which of the six classes it belongs. That is all that can be necessary for the informa- 
tion of the adverse party, wi& respect to the first and sixth grounds of demurrer, 
neither of which are waived by feinswering without objection. It would lead to great 
prolixity in many cases, if the reasons for saying that the complaint does not state 
facts BUffioient to constitute a cause of action were required to be set forth ; a demurrer 
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woold aflsiune the fonn of a brfef for counsel, rather than a pleading, under racfa 
a construction of this section. I am satisfied that the objection, that the complaint 
does not state facts safficient to constitute a cause of action, may be raised by a de- 
murrer which merely specifies that ground of objection in the language of the statute. 
Durkee y. Saratoga ^ Washington R. R. Co., 2 Code Rep. 145. 4 Pr. R., 226, and 
see to the same effect Hyde v. Conrad, 5 Pr. R., 112. 

A demurrer to a complaint stating " that it does not appear that the plaintiff had 
any title to the note when the suit was commenced/* held, not to sufficiently assign 
the cause of demurrer. White v. Lrno, 7 Barb. S. C. R., 204, 206. 

Upon the second division of this section it was decided, that a defendant might 
demur and answer to the whole complaint Oilbert v. Daviea^ 2 Code Rep., 49 ; 
or to any cause of action in the complaint. People ex. rel. Falconer v. Meyer, ^ 
Code Rep.. 49-; but it has been subsequently held, that a defendant cannot both de- 
mur to ana answer at the same time a single cause of action alleged in the complaint. 
Sloeum T. Wheeler, 3 Code Rep., 59. 4 Pr. R., 373. Spellman ▼. Weider, 5 Pr. 
R.,5. 

These latter decisions appear most to accord with the spirit of the code, and may 
ttfely he considered to have overruled the previous cases. Where the complaint after 
letting forth certain matters of inducement, averred in succession several distinct 
acts done and committed by the defendants, whereby and by each of which acts the 
defendants became liable to pay to plaintiff, &c. ; held, that such complaint must 
he regarded as analogous to a declaration containing several distinct counts, and sepa* 
rate demurrers might be interposed to the several causes of action contained in th9 
complaint. Ogdensburg Bank v. Paige, 2 Code Rep., 75. 

§ 146. [126.] How to proceed if complaint be amended. — If 
the complaint be amended, a copy thereof must be served on 
the defendant, who must answer it within twenty days, or the 
plaintifF upon filing with the clerk on [due] proof of the service, 
and of the defendant's omission, may proceed to obtain judg- 
ment, as provided by section 246, but where an application to 
the court for judgment is necessary, eight days notice thereof 
must be given to the defendant. 

This section which corresponds to section 125 of the code of 1 848, has been held 
not to apply to pleadings in justices' courts. Cornell v. Smith, Sand. 8. C. R.} 290. 

In an action against three defendants, two of the defendants demurred to the 
complaint, and the other defendant suffered a judgment for want of an answer. The 
plaintiff afterwards amended the complaint in a eubetantial matter and not in mere 
form, llie plaintiff neither served a copy of the amended complaint on the defendant, 
against whom judgment had been taken, nor gave him notice of the amendment ; 
and on motion by such defendant to set the judgment aside, it was held that the 
judgment was irregular, that it did not follow because he omitted to answer the origi- 
nal complaint, that he might not desire to answer the amended complaint, and that 
lie should have been served with notice of the amendment. People v. Woode^ 2 
Sand. S. C R., 652, 2 Code Rep., 18. And see Thomae v. Allen, 2 Wend., 618. 

^ 147. [126.] Objection not appearing on complaint. — When 
any of the matters enumerated in section 144 do not appear 
upon the face of the complaint, the objection may be taken by 
answer. 

This section in connection with section 144, does not make an answer of another 
action pending in a court of another State, a defence to an action in this State, 
except in the case allowed under the former law — namely, the ease of a foreign 
attachment. And the court on demurrer to an answer which set up a suit pending- 
for the same cause between the same parties in a court in another State, gave judg-- 
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ment for the plaintiff, and denied leave to amend e» the aaawer waa merely dilatory. 
Burrows v. Miller, 5 Pr. R., 51. See note to lection 144. 

The objection that a summona, aa the commencement of a aait, was not properly 
•enred, ia not available in an anawer or demurrer ; but only on motion, to set the 
proceedings aside. The meaning of the language of the code, allowing it be set up 
as a defence that " the court has no juriadiction of the person,'' is, that the peraon ia 
not subject to the jurisdiction of the court, not that original process has been improperly 
aerved. Nones v. Hope Mut. Jn$. Co., 5 Pr. R., 96. 3 Code Rep., 161. 

On an answer of another suit pending, the court will look to see, whether the 
bills are sobatantially for the same cause and for the like object, and will permit the 
aecond suit to go on if the first be dismiaMd. Anurican Bible Society ▼. Hayne, 4. 
Edwarda, Ch. R., 117, and see 3 Atk., 557. 

^ 148. [L27.] Objection, when deemed tmiveJ.— If no such 
objection be taken, either by demurrer or answer, the de- 
fendant shall be deemed to have waived the same, excepting 
only the objection to the jurisdiction of the court, and the ob- 
jection that the complaint does not state facts sufficient to con- 
stitute a cause of action. 

** The code is silent aa to the time and manner in which the defendant after failing 
to demur to the complaint, can be permitted to inaiat that it contains no cause of 
action. In determining tnis question we must be governed by the analogy of the 
former practice. The defendant might haye objected to the plaintiff's proving any 
material fact not contained in the pleading. This would have enabled the court or 
referee to diapose of the question at once, or if need be, have permitted the plaintiff 
to apply for leave to amend. But the defendant raised no objection to the proof 
when it was offered ; and thus, a good cause of action was proved under a complaint 
containing none. The defendant could not have moved for a nonsuit on the ground 
of the insufficiency of the complaint. {Kelly v. Kelly, 3 Barb. S. C R., 419.) 
Under the former practice a motion in arrest of judgment might have been made> 
within the first four days of the term next after the trial. If this practice exiata 
under the code, it is presumed, the motion must be made within the first four days 
after the verdict is received, (§ 265) or within ten days after notice of the decision of 
the referee. (§ 268.) The motion must be made before judgment is entered. But in 
the present case, the defendant haa suffered judgment to be entered, and he is thus 
precluded from moving in arrest, if that practice has not been abrogated by the code. 
The only remaining way of making the objection to the insufficiency of the com- 
plaint available, is by appeal. This, by aection 348, can be taken from a judgment 
entored upon the direction of a single judge of the same court, and it is preaumed 
from a judgment rendered on the report of a referee. It can only be taken after 
judgment, and it must be made by the service of a notice in writing specifying from 
what part of the judgment the appeal is taken (^ 327).) The clerk must, by aec- 
tion 328, forthwith transmit to the appeilato court a certified copy of the notice of 
appeal, and of the judgment roll ; which roll it is provided shall contain the aummona, 
pleadings, and a copy of the judgment, with any verdict or report, the offer of the 
defendant, case, exceptions, and all orders relating to a change of partiea, or in any 
way involving the merits, and neee«arily affecting the judgment On such appeal 
promoted by the defendant, the sufficiency of the complaint is put in issue if it be 
made the ground of appeal (§ § 327, 328.) It is conceived that the objection to the 
Bufficiency of the complaint is waived, even on appeal, if the judgment appealed 
Arom is sought, in the notice of appeal, to be reversed or modified for reasons other 
than the defects in the complaint." Per Willard, J., in Carley v. Wilkine, 6 Barb. 
S« C* R., 555, 564. 

It has been decided that the privilege of a foreign consul to be exempt from the juria- 
diction of a State tribunal, must be asaerted in due time, and ia waived by an anawer 
to the merita. Flynn v. Stroughton, 5 Barb. S. C. R., 1 15. 

We doubt the soundneas of this decision, because this privilege of a consul is not 
a personal privilege, it is the privilege of the sovereign he represents, and the oonanl 
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lias no powor to waive it la txpnm tenns, itiU leM has he the power to do eo by impM- 
^atioii. 

The latter providoii in this section is analogoos to the practice in chancery of 
permitting the benefit of a plea to be saved to the defendant at the hearing. Jftt- 
ford Eq, PL, 303. 



Chapter III. 

Th^Answer. • 

149. Answer what to contaiP- * 

150. May set forth as many gWhnds of defence aa exist. 

151. Demi^er and-answer when allowed. 
152., Sham^efences 'to be stricken out. 

'^ 149. [128.] (Amended.) — Anstcer, what to contain. — The 
^answer of the defendant must contain : 

1. A specific denial of each material allegation of the 
complaint controverted by the defendant, according to his 
knowledge, information, or belief, or of any knowledge or 
information thereof sufficient to form a belief. 

2. A plain and concise statement of any new matter con- 
stituting a defence or set-off without unnecessary repetition. 

Tlie section before amendment was as follows : 

The answer of the defendant shall cootain : 

1; In respect to each allegation of the complaint controverted by the defendant, 
a genera] or specific denial thereof, or a denial thereof according to his information 
and belief, or of any knowledge thereof eufficioDt to form a belief. 

2. A statement of any new matter constitutiDg a defence, in ordinary and con- 
cise laugnage, without repetition, and in such a manner as to enable a person of com- 
mon noderstandiog to know what is intended. 

The answer and demurrer are different pleadings ; and by the fact that they are 
on one paper, and in form, connected, they do not lose their distinct character. Per 
BAU J., in Howard ▼. Michigan Southern, R. R. C, 5 Pr. R., 307. 

An answer need only be to what is well pleaded. 1 Barb. Ch., Pr. 133. 2 
Dan. 256. 

An insufficient answer is no answer. 

As to matters which are not alleged to be the defendant's own acts, or to be 
within his personal knowledge, it is sufficient if he in his negative averments, denies 
the facts charged upon his belief only. Bolton v. Gardner, 3 Paige 272, and per 
Parker, J. It wonld be absurd to say that a defendant may deny an allegation of 
the complaint when he has not knowledge thereof sufficient to form a belief, and yet 
shall not be permitted to deny such allegation, when he believes it to be untrne. 
From the 157th section it may be implied, that an answer may be made on a belief 
only. Darts v. Potter, 2 Code Rep., 99. 4 Pr. R., 155. 

And where an answer commenced as follows : 

'* The defendant verily believes and therefore answers," that, &c., it was held sof- 
ficient; »6., and see amendment to this section. 

Where a complaint was for three separate bills of goods, sold at different times, 
and claimed a balance due of less than the aggregate amount of such bills. The 
defendant by a verified answer, deuied the parcliase of one of the bills, and of his in- 
debtedness, in the amount claimed, by a specific denial in the word^ of the complaint. 
But the answer was silent as to two of the bills, the court refused a motion to strike 
•<ont the answer as false, but gave the plaintiff judgment, for the amount of the two 
•Inlls, as to which no answer was made. 
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The oomt, Edmonds J., said : *< Two of the ttvemiMts in the complaint settmr 
forth the sale of two bills of goods ; one for (10 and one for 0136 31»are not answered 
at all, and under the code are to be taken as true. Now in regard to those two siims 
there is a difficulty in the case ; how b judgment to be fioaily rendered for them ? The 
damages In respect to them caonot be, as formerly, assessed by the jury on the trial 
of the issues in the cause, because the code confines the action of the jury to the 
issues joined ; and in respect to those sums there is no issue, and there can be no 
trial either before a court or jury, because a trial is defined to be the judicial exam- 
ination of the issues between the parties. I can perceive only one mode of obtain- 
ing a judgment for those sums, and that is under section 246, for the defendant fail- 
ing to answer the coroRJaint. 

He has failed to answer the complaint gKespect to those sums, and I do not see 
why the plaintilft are not entitled at once to enter judgment for them. It must be 
so, or else a defendant who answers as to one, cent only of a demand for ^ 10,000, 
may work out for the plaintiff the delay and expense of a litigation when all of such 
large sum may be conceded to be due except that one cent, lliis course may involve 
the necessity of two judgments on the record, in analogy to the old practice where 
there was a demurrer to part and an issue to part, and the issue be tried before the 
demurrer is argued ; or when in assumpsit there is a demurrer to evidence and the 
jury discharged williout assessing damages ; whereupon judgment being finally given 
for the plaintiff, a writ of inquiry is awarded ; or where in general the jury on the 
trial of an isssue have omitted to assess the damages, the omission may be supplied by 
a writ of inquiry. 

Some such practice must be adopted, or I do not see how a plaintiff, in case the 
defendant admits part and denies part of the claim against him, can ever get judg- 
ment for the admitted part. The plaintifis may therefore have judgment for the 
$10 and the $136 31 with interest, as claimed in the complaint, with 010 costs of 
motion and costs of suit thus far.*' Tracy v. Humphrey, 3 Code Rep., 190. See, 
last clause of section 244. 

A defendant onut anawer according to his knowledge, htfimnation, or beliefs 
or deny any knowledge or information thereof, sufficient to form a belief; and 
hi general, where acts charged as the acts of the defendant himself, are of such 
a n ature that he can be presumed to recollect them if ever they took place, a positive 
answer is required. Hall v. Wood, 1 Paige 404. Sloan v. Little, 3 ib, 103. Thus 
on a bill in chancery, charging usury, an answer that the defendant did not remem- 
ber the terms on which the money was lent, was considered evasive and tantamount 
to an admission of the allegation in the bill. Scottg v. Hume, Litt. Sel. Ca., 379, 
and where a bill charged a defendant with making an angreement, and he denied 
that he made the agreement according to '* his recollection and belief'' his answer 
was deemed insufficient and evasive, Taylor v. Luther, 2 Sumn. 228 ; but where 
it was possible the defendant might not recollect the facts, although charged as being 
his own acts, a denial according to his knowledge, recollectiou and belief, was suffi- 
cient. Hall V. Wood, 1 Paige, 404, where a defendant denied all knowledge of a 
fact, but admitted his belief of it, it was not necessary for him to deny any informa- 
tion on the subject. Davit v. Mapee, 2 Paige, 105. 

An answer that the defendant had no knowledge or belief, other than that 
derived from the facts stated in the plaintiff *s bill, and that therefore he neither 
denies or admits the same was unsufficient, for he should either admit or deny ac- 
cording to the best of his knowledge, information or belief. Sloan v. Little, 3 Paige, 
103. Utica Jna. Co, v. Lynch, ib. 210. 3 Johns. Ch. K, 297, and Cooper's E , PI., 
314. Devereux v. Cooper, 11 Verm. R., 103. Davie v. Mnpee^ 2 Paige, 105. 

And where an answer was as follows — " and the defendant further answeringy. 
9ayB that he ia ignorant of whether,^' &«. '* and the defendant leavee the platntifft 
it offer euch proof e thereof ae they may be advieed" 

On the trial the parts of the complaint thus answered were held not to be suffici- 
ently denied, and were taken to be admitted. The plaintifi^ had a verdict. 

The defendants afterwards moved for a new trial — ^that motion was denied, and 
from the order denying such motion, an appeal was brought. And by the court : The al- 
legation in the answer that the defendant is ignorant of the facts set up in the com- 
plaint, is not such an answer as a required by the code, to call from the plaintiff proof of 
the complaint on the trial. 

The code prescribes three forms in which the defendant may deny the plaintiff'*. 
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aOegatioiM, viz : — 1. A ipeeiiie denial. 2. A denial on infoiT|Q||j^n ^d belief. 3. A 
denial of any knowledge sufficient to form a belief. It is not pretended that tliie answer 
eomplies with either of the first three modes. Tctsay that he is ignorant of a fact set 
up may be trne, and yet the party may have all the knowledge and information 
necEBsary to establish in his own mind perfect belief in the existence of such fact. 
The intent of the oode was to prevent such tf course of pleading, and to compel 
parties who miffht'be persontflly ignorant of facts charged, to answer as to their 
information and beliefcand to protect them in snob cases, permitted them to say, whe* 
tber they had such i^rmation or not. . > Suppose the question had been the execution 
of a deed of these prenusee whicn was set out in the complaint, and the defendant 
diould answer that he-yiis ignorant whether the deed was executed or not, and yet 
he knew from the signa^^ne, the ^knowledgment, and the recording, that such a 
deed had been made and .was in entence — would the answer of ignorance comply 
with the roles of pleadinjr In^the^ode. or woqld it be proper forthe defendant to 
admit, that from the factsKif which lie was infoyaed, he be)ieved%te deed was exe- 
ecnted 7 Wood y. Stantta^j^ Code Rep., 152. 

Where a defendant has' no knowledge of any of the facts stated in the complaint, 
he may deny generally alf knowledge or information of the^me, or any knowledge 
or information sufficient to form a belief,' he need not in such a case answer each 
allegation specifically. d lb. And where an answer denied the whole of plaintiff's 
complaint, (which wkk for taking sundry articles of personal properly) by alleging 

fenerally, ** defendant denies each and every allegation contained in said complaint'' 
[eld sufficient. Kellogg v. Church, 3 Code Rep., 39. 4 Pr. R., 339. 

It is not sofficieot for the defendant to say that he has no knowledge or informa- 
tion of the matter alleged, exi^ept what he derives from certain documents, onleas 
those documents or copies thereof, or the substance thereof, are or is contained in hia 
answer or annexed thereto. Cuyler v. Bogart^ 3 Paige 186. 

A defendant answering either tg'his own acts, eras to acts within his knowledge 
must answer the substance of each-distiiictly aAd* particularly. Utica Ins. Co. v. 
ZiyiwA, 3 Paige, 210. ) 

It is not a sofficient answer to certain specific facts charged in a complaint to say, 
*<that they may be true, but that the defendant has no knowledge of, but is a 
stranger to them, and leaves the plaintiff to prove thepsame." Smith v. Lasher, 
5 Johns,Ch.R.,247. ^ 

Matter of defence occnrring after the commencement of the action may be set 
up by answer. 2 Edw's., Cb. R., 110. 

The answer mnst be direct, without evasion, and not by way of what is termed 
negative pregnant Particular and precise charges must be answered particularly 
and positively, and not in a general manner, even though the general answer may 
amoont to a full denial of the charge. Woods v. Morrell^ 1 Johns. Ch. R, 103, 
1 Sim. & Stn., 235, 6 Yes., 792, 3 Litt. Rep., 80. Daniel v. BUhop, 13 Price, 15, 
3 Cox, 135, 1 Bro. C. a, 503, Mitf. PI., 250. 

(-- Thus, where the complaint alleged that defendant " assaulted the plaintiff, and 
seized him by the collar, and shook him violently.'' The answer *< denied that he» 
the defendant, did assault the said plaintiff, and seize him by his collar, and shake 
him violently." On demurrer to this answer, the court, Barcuio, J., said, <* I think 
the answer is insufficient" The defendant has grouped three of the charges, and 
denied them under oath, in such a manner that if he should be guilty of two, and not 
guilty of any one, his answer would not be literally untrue. This is not good plead- 
ing within the code. The object of the special pleading, and the oath adopted by the 
code, is to require the defendant to admit so much of the charge as he cannot con- 
scientiously deny, and thus narrow down the issue to those points which are really 
in controversy. The denial in this case should have been of each charge disjunc* 
tively, if the defendant intended to put the whole of them in issue. Hopkins v. 
Everiltt 3 Code Rep., 150. And under the practice in the late court of chancery, 
it was not sufficient to answer the charges literally, but the defendant had to confess, 
or traverse the substance of each charge positively and with certainty. Woods v.. 
Morrell, 1 Johns. Ch. Rep., 103. 

An answer need not respond to the whole cause of action, nor need it be certain 
as to the amount denied. Smith v. Shv/elt^ 3 Code Rep., 175. 

A defendant may answer that he is informed and believes the plaintiff has re-- 
eeived something on account of the demand in suit, and that the plaintiff is not 
entitled to the whole of the sum claimed. Jb, 
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Whore, in an action brooght'by two or more for an unlawfal taking of property. 
<]ie defendant answers that the plaintiffs are not joint owners of the property, that 
averment is material, and is new matter reqairiug a reply. Walrod t. Benntt, 6 
fiarb. S. C. R., 144. 

If such allegation of the answer be not controverted by the reply, it will be taken 
as tme. lb. 

No evidence is required to establish a fact thus pleaded, and not replied to, nw 
is evidence contradicting it admissible. 76. 

If evidence contradicting it be given, it will not be within the iasue, and therefore 
unavailing, unless the defendant waives the ol^ection on account of the misjoinder 
of the plaintiflb. lb. 

Before the defendant will be held to have lost his rights under the pleadings, it 
ahould appear very clearly that be waived those rights at the trial. lb. 

The aidmission of improper evidence without objection is not conclusive evidence 
of waiver. lb. 

Where there are several suits l>etween the same parties, or several defendants 
answering separately, the answer should show to which suit it relates, or by which 
defendant it is put in« or it will be irregular. Pietert v. Thompson, Coop., 249. 
Orifiih V. Wood, 11 Ves., 69. 

An answer which alleged *' that the plaintiff who prosecutes the action, is not 
tbe real party in interest therein, nor is he an executor or administrator, or a trustee 
of an express trust, or a person expressly authorized by statute to sue without joioing 
with him the person for whose benefit the suit is prosecuted,*' held bad on demurrer, 
for the reason that it did not state the facts upon which the defendant relied to sus- 
tain bis allegation that the plaintiff had no right to sue. Ru»9elt v. Clapp, Z Codt 
Bep., 64. 4 Pr. R., 347, under the former practice. 

A plea iu chancery for want of parties, had not only to show a defect of parties, but 
to point out the parties who should be joined. Merewether v. Mellisht 13 Ves., 438. 

An answer to part of a cause of action was insufficient, under the former practice. 
Cooper V. GrteleL 1 Deoio, 347. 

An answer is bad when it controverts no allegation of the complaint, and seta up no 
jiaw matter in bar, but merely denies a conclusion of law. McMurray t. C^ordy 
5 Pr. R., 14. 

An answer seeking to avoid the complaint by new matter, should confess, directly 
or by implication, that, but for the matter of avoidance contained in it, the action could 
be maintained. lb, and Conger v. Johnston, 2 Wend-, 96. The code gives no 
countenance to a hypothetical answer. lb. 

Where B., after setting up new matter in his answer to an action by A., afterwards 
auefl A. for the same matter as that set up in his answer, held, that A. might move in 
the action by B. for a reference to inquire if the cross action was for the same cause as 
the matter set up in the answer in ^he first action, and if the report was in the affirm- 
ative, that A. would be entitled to an order, dismissing B.'s cross action. Farmeri^ 
Loan and Trust Co, v. Hunt, 1 Code Rep., N. S., 1. 

The defence of the statute of limitations must be taken by answer. (Sec. 74.) 

A plaintiff cannot disregard an answer without leave of the court. Coming v. 
Haight, 1 Code Rep., 72. Hartness v. Bennet, 3 Pr. R., 289. 

Where an answer does not present a material issue, plaintiff diould move for 
leave to proceed as if no answer had been 'put in. lb. 

What is a sufficient averment to form an' issue. lb. 

Where the answer of one of several defendants stated facts which did not con- 
atitute a defence, and was immaterial as between him and the plaintiff, but was 
intended to form a case for adjudication of equities between him and a co-defendanty 
who did not answer, the answer was stricken out, on motion, for the reason that it 
was entirely immaterial on the question of the plaintiff^s right to recover. Woodtoorth 
▼. BellowSf 1 Code Rep., 129. 4 Pr. R, 24. 

In a complaint against several defendants, the facts stated are to be taken as true 
as against the defendants who do not answer ; but one of several defendants by not 
answering does not thereby admit the contents of the answer of a defendant who 
does answer. lb. 

Answers in particular cases as follows, namely : for 

Divorce. — To a complaint for a divorce by a wife against her husband charging 
cruelty, the defendant may in his answer show the provocation given by the wife, and 
which led to the alleged acts of cruelty. Devraistnes v. Devraismes, 2 Code Rep., 124. 
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Wbera raoh a eomplaiai > H »ge» the Koeipt of *a dowry, the dofendant may itate 
in his answer the wtAtn of the property reoeived, and what equities he has in oppo- 
oition to the wife's elaim. lb. 

See rale 68 of supreme court rules in appendix. 

Ejectment — In ao action of ejectmeut, where the plaiotiff alleges a legal tiUoi 
tbe defendant cannot set up an equitable title in his answer as a defence. Neverlheless: 

A motion, in an action of ejectment, to strike out as irrelevant or redundant so 
much of the answer as set up an equitable title, was denied. Hill v. MeCurthy, 3 
Code Rep., 49. 

FratuL — A defendant in a bill to get back goods obtained by fraud was compelled 
to make answer thereto. (Laws of 1633, p. 17.) Si/kin t. Mannings 4 Edw. Ch. 
S.,37. 

Goods oold, — In an action for the price of goods 6old|&c., against seyeral defond- 
anfe alleged in the complaint to be partners in businen. One of the defendants an- 
wwered that he ** noTor was a co-partner " with the other defendants, naming them, 
and the answer was held sufficient to form an ivne. Coming ▼. Haighty 1 Cede 
Rep., 72. Tbieseems con formable to the rule in equity that in a bill filed for an aoooont 
«f paitnenhip transactiona, if the answer denied the partnership, it need answer no 
tether. 3Bro,4e8, n. 

Likeh — See section 165 of this code. 

PartUion. — ^An allegation in an answer in a partition suit, that the plaintiff had 
anreasooably refused to make partition by deed, was stricken out as irreloTant and 
frivolous. MeOowan v. Morrow, 3 Code Rep, 9. 

In proceedings for a partition under the revised statutes, the pleadings are intended 
to be like those in an action in which the petition shall stand for the complaint, and 
any thing may be pleaded which will abate the action or bar the petitioner's right to 
a judgment. Reed v. Child, 2 Code Rep., 69. 4 Pr. R., 125. 

Promiooory Noie.'^ln an action on a promissory note endorsed agaiuRt endoraer, 
the complaint alleged presentment and non-payment, and the answer was that as to 
the presentment and non*p^'roent, the defendant denied any knowledge thereof suf- 
ficient to form a belief; on motion^for judgment, notwithstanding the answer, Strong, 
J., denied the motion, and held that the answer was suffioient. Dickerson v. JBTtm- 
hall, I Code Rep., 49. 

An answer to a complaint on a promissory note admitting the giving the note, but 
alleging that the goods for the price of which the note was given, were inferior in 
quality to those contracted for, is bad. Castles v. Woodhouee, 1 Code Rep., 72. 

In an action on a promissory note, an answer that the defendant is not indebted 
in manner and form as in the complaint is alleged, is not a sufficient answer. Pierson 
▼. Cooley, 1 Code Rep, 91. 

An answer is bad which merely alleges that the note sought to be recovered was 
obtained by fraud, and omits to state any facts showiog the existence of such fraud. 
McMurray v. Oijfwd, 5 Pr. R., 14. See answer generally. 

Where a complaint on a promissory note did not aver the plaintiff to be the owner, 
and the answer admitted the allegations in the complaint, but denied that " hy reason 
thereof** the plaintiff was entitled to judgment, the answer was held to be bad. 
Hoxie V. Cushman, 7 Leg. Obs., 149. 

On a complaint against a defendant^ acceptor of a draft, the defendant an- 
swered: "he denies that the defeii|||^^ the complaint mentioned, did as therein 
alleged, accept the draft in said complanKeotioned ; " the court ordered it to be struck 
out Mier v. Cartledge, 4 Pr. R., 1 I3w 

See further as to answers, sections 74, 165, 244. 

^ 160. [129.] May set forth as many grounds of defence as 
exist. — The defendant may set forth by answer, as many de- 
fences as he shall have. They shall each be separately 
stated, and refer to the causes of action which they are in- 
tended to answer, in any manner by which they may be in- 
telligibly distinguished. 

The separate grounds of defence, separately stated, take the place of separate 
pleas. Cobb v. Praxes, 3 Code Rep., 43. 4 Pr. R., 413. 
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The defendant mnet itate hii defenoet, if h« htm more than one, eeparately. He 
shoald confefli the trespass which he means to jnstify or avoid, of he should deny it 
altogether. The general issoe, and a justificatioo, as those defences were understood 
under the former system, cannot be united io [the same division of] an answer. Both 
cannot be true at the same time. Roye€ v. Brown, 3 Pr. R., 391-395. Bnt it is n» 
objectioD to an answer, that it sets up several defences inconsistent with each other. 
Anon. 1 Code Rep. 134. 

This was the rule as renrds common law pleading, but in equity it was other- 
wise. Jems College v. Oibbt, 1 You. and Col. 145. 6 Price, 504. 5 lb. 495. 1 U. 
237. Ellia v. Satd, I Anst. 332. 

In an action for a tort, the defendant cannot answer that he hnd a money de- 
mand agaiost the plaintiff, and ask to have it set off against plaintiff's damages. 
Anon , 1 Code Rep., 40. 

** As I nnderstand section 129 (now 150,) it is a statntory innibition against 
duplicity, in stating two defences together. Each defence or ground of defence must 
be separately stated. And this, I Uiiuk, applies to more than one defence to the 
same cause of action, so that, under the amended code, (code of 1849,) it may be 
doubtful whether what was matter of form before, requiring a special demurrer, is 
not now matter of substance. But it is not important to consider that point in this 
case ; nor whether, if duplicity alone does not now make the answer intufieient, 
in substance it can be demurred to at all." Boyee y. Brown, 7 Barb. S. C. R. 
80-87. 

^161. Demurrer and answer.-^The defendant may de« 
mur to one or more of several causes of action stated in the 
complaint, and answer the residue. 

After an extension of time to anwrer, the defendant may put in a demurrer in- 
stead of answering. Brodhead v. Brodhead, 3 Code Rep., 8. 4 Pr. R., 308. 

The code of 1848 had no section to correspond with this, and it was held, under 
that code, that a demurrer could be interposed only to the entire complaint ; and on 
a demurrer to a part of the complaint and an answer to the residue, where it appeared 
that the complaint contaiued allegations which were all connected together in the 
statement of one entire cause of action, it was held that in joining both the issues of 
law and fact, there bad been a mispleader — nor where a complaint contained two or 
more distinct causes of action, could a demurrer be interposed to a part of it Afan- 
ehester v. Storra, 3 Pr. R, 410. 

Under the code of 1649 it was held, in People v. Meyer, 2 Code Rep., 49, Gilbert 
T. Damtt Ih. 50, that a defendant might both demur and answer to the same cause 
of complaint ; but in Sloeum v. Wheeler, 4 Pr. R., 373, it was held, that a defendant 
could not demur and answer at the same time a single cause of action in the com- 
plaint Again, in Spellman v. Weider, 5 Pr. R., 5, it was held, that a defendant 
could not demur and answer to the whole of a pleading at one and the same 
time. 

In a joint action on a promissory note agaiost maker and indorsee, can the com- 
plaint be treated as two separate complaints, and may one defendant demur and the 
other answer? lb. Where a defendant demurs, and answers to the same cause of 
action, or to the whole of a complaint, the plaintiff cannot treat the demurrer as a 
nullity, nor move for judgment ; but he should move to strike out, the answer and 
demurrer, or that the defendant elect by which he will abide. lb. And, per 
Sill, J., in Howard v. Michigan Southern Rail Road Co., 3 Code Rep., 215, 5 Pr. 
R. 206, 207, an answer and demurrer to the same cause of action is irregular in 
practice, and the defendant might have been compelled to elect by which he would 
stand. lb. 

§ 162. (Amended.) — JSkatn defences. — Sham and irrelevant 
answers and defences may be stricken out on motion, and 
upon such terms as the court may in their discretion impose. 
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The parts in Ualie an new. It waa said that '* 9kam ** was uot uwd here as 
synonymona with *^ false,** and that it waa only where the anawer took issue upon some 
immaterial averment of the complaint, or set up new and irrelevant matter, that it 
ccmld properly be called a " sham " defence. Davie v. Potter. 4 Pr. R., 155, 2 Code 
Rep., 99. A '* sham " pleading does not mean any thing different to a " frivolous " 
pleading. Both words describe the same kind of defence, except that a frivolous an- 
swer may not necesarily imply that its object waa evasion or delay. lb. Where an 
aoBwer denies, in the form and manner prescribed in the code, a material allegation 
of the complaint, it is not " frivolous ** nor " sham." lb. 

Where in an action on two drafts drawn on and accepted by the defendanti, one 
defendant anawored ** he denies that the defendants in said complaint mentioned, did 
■a therein alleged, accept the drafts in said complaint mentioned, or either of them. 
The answer was verified. The plaintiff moved to strike oat the answer as a sham 
defence, on affidavits that the drafts had been accepted by defendant's agent, and 
that defendant had promised to pay the same. The court granted the motion. Mier 
Y. CeriUdge, 4 Pr. R., 115, 116. That case however was reconsidered on appeal, and 
the whole question, of the right of the court to strike out an answer as false reviewed 
by Edmonds, J., at great length. See 2 Code Rep. 125. An answer which denied 
a materia] allegation of the complaint might be struck out as false, if not verified, 
hot if it were verified it could not. An answer, which is shown from its falsity and 
palpable frivolonsness to be put in for delay merely, may be stricken out as a sham 
defence. Darrow v. Miller ^B Code Rep., 241. And see Bowen v. Binell, 6 Wend., 
511. Belden v. Devoe. 12, ib. 223. Where a motion to strike out a plea as fiilse raises 
a question of law rather than of fact, the motion will be denied. jPi$her v. Pond, 1 
Hill, 672. See notes to sections 160 and 247 of this code. 



Chapter IV. 

The reply. 

Skction 153. Reply, when to be put In, and what to contain. 

154. Motion for judgment upon answer. 

155. Demurrer to reply. 

^ 153. [131.] (Amended.) — Reply when to be put tn, and 
what to contain. — When the answer contains new matter con- 
stituting defence or set-offt the plaintiff may, within twenty 
days, reply to such new matter^ denying specifically each 
allegation controverted by him, according to his knowledge, 
information, or belief, or any knowledge or information thereof 
sufficient to form a belief; and may allege in a plain and 
concise manner, without unnecessary repetition, any new mat- 
ter not inconsistent with the complaint, constituting a defence 
to such new matter in the answer ; or he may demur to the 
. same for insufficiency, stating in his demurrer the grounds 
thereof; and the plaintiff may demur to one or more of sev- 
eral defences and set-off, set up in the answer, and reply to 
the residue. 

{^Before amendment this section read thus : — *< When the answer shall contain new 
matter, the plaintiff may within twenty days reply to it, denying generally or parti- 
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enlaiiy ««eh allegation e witwiw tUd by him, or any kaMvtodfe or inlbniMiimi thereof 
•nffieient to form a belief; and be may allege» io ordbary and eeooiae laagnage, 
withoot repetition, and in snob a manner ae to enable a person of common onder- 
atnnding to know what ia intended, aay now matter not inooneiatent wHb the oom* 
plaint, in avoidaoee of the anawer ; or of any defence set np therein ; or he may 
demur to the aame for inanfficiency, stating in hia demnner the grounds thereof. 
And the plaintiff may demur to one or more of several defenoea set up in the answer 
and reply to the residue." 

Where a plaintiff selected from the answer sereral sentences forming a part of 
the statement of one entire ground of defenoe and demurred to them, and replied to 
the residue of the answer. It was held, that such a demurrer would not lie, becauae 
a demurrer will not lie to a part of an entire defence in an answer. Cobb t. fVas«t» 
3 Code Rep., 43. 4 Pr. R., 413. 

The defendant might have moved to strike out sucb demurrer. lb. 

Where a defendant set up in his answer the pendency of another action for the 
aame cause between the same parties, as a defence, aod the plaintiff thereupon dia* 
continued such suit, and replied that the suit mentioned in the answer " is dt'seon* 
ttfincd." The trial was without a jury, aod defendant admitted the truth of tho 
reply, no proof was oflered, it was held that the plaintiff was entitled to judgment ; 
the reply was true at the time it was put in, and was a suffioient answer to tbo 
defence set up in the answer. BeaU v. Cameron, 3 Pr. R., 414. 

Where an answer and demurrer on one paper— the demurrer immediately follow* 
ing the answer^were served, and a reply served to the answer, and the demurrer 
noticed for argument, but before the expiration of the twenty days from the service 
of the reply an amended answer waa served, being an exact copy of the original, 
except the demurrer, which was left out, held, that the plaintiff was not bound to reply 
to the amended anawer. The reply already served was sufficient — ^the answer in fact 
was not amended. Howard v. Michigan Ino. Co., 3 Code Rep., 215. 

The answer alleged that Z^bulon Jones acquired an interest by virtue of a certain 
deed, the zepiy wfateh was as follows^— ^* Plaintiff denies that the said Zebnion Jones 
has any interest whatever in the premises mentioned in the complaiut in this action," 
was demurred to, on the ground that it did not show bow Zebulon Jones became 
divested of his interest The demurrer was held well taken. Bentley y. JoneOf 4 
Yt, R., 202. 

Expressiotts of opinion merely and insinuations tending to throw discredit on the 
motives of a party, need not be replied to. Jsham v. WtUiomsofi, 7 Leg. Obs., 240. 

It is only material allegationa not controverted by the answer or reply, that aro 
to be taken as true. lb. 

Where a complaint and answer formed an issue of law, which did not bring np 
the merits, and plaintiff's attorney alleged that through mistake he omitted to r^y, 
he was allowed to reply (on terms) after the cause had been heard before a referee. 
Merritt v. Sloeum, 1 Code Rep., 68. 

Where in an action brought by two or more for an unlawful taking of property, 
the defeodant answers, that the plaintiflb are Dot joint owneis of the property, that 
averment is material, and is new matter requiring a reply. Walrod v. Bennett, 6 
Barb. S. C. R., 144. 

If such allegation of the answer be not controverted by the reply it will be taken 
aa true, lb. 

In an action commenced after answer of title in a jastices' court, no reply is 
necessary or proper. McNamara v. Bittleyt 2 Code Rep., 42. 

Bv laws of 1846, p. 305, it is enacted, that in every action in which the defend- 
ant snail plead any discharge from his debts, or from arrest, or imprisonment, 
obtained under and by virtue of the act of Congress entitled, " A law to establish a 
uniform system of bankruptcy throughout the United States," the plaintiff may reply 
generally, that such discharge or exemption was obtained by iVaud, and pray the 
same may be inquired of by the country, and may annex thereto a notice specifying 
the several acts of fraud, evidence of which will be given on the trial, to invalidate such 
discharge or exemption, which shall entitle such plaintiff to give evidence of the 
matters so specified on the trial, in the same manner as if they had been specially 
replied. It ia thought that this law remains unrepealed by the code, so far as it 
authorizes a gsnero^ i^ply ^^'^ notice. 

Demurrer to answer. — A general allegation that the facts set forth in the answer 



136 

do luit eomtltiita a d«(^iic«» was-hcM a soiBeient demarrer to an aaiw<r utidcir th» 
eode of 1849. Bfdt ▼. Conard, 5 Pr. R., 112, 3 Code Rep., 63. 

^ 164. Motion fiyr judgment on aTWtew,— If the answer con- 
tain a statement of new matter constituting a defence, and the 
plaintiff fail to reply pr demur thereto within the time pre- 
scribed by law, the defendant may move on a notice of not 
less than ten days for such judgment, as he is entitled to upon 
such statement, and if the case require it, a writ of inquiry 
of damages may be issued. 

The plaintiff can demur to an answer, only for defects in reppect of the new matter 
eet Dp therein, by way of avoidance. Smith v. Greening 2 Sand. S. C R., 702. 3 
Code Rep. 206. Bot, per Barculo, J., *' The counsel is mistaken in supposing that a 
denmner will not lie against a denial in an answer, as well as to ' new matter* The 
word ^eame,^ in section 153, refers to the word ' answer y* and not to the words * nsio 
matter' " Hopkins v. Everett, 3 Code Rep., 150. 

Immaterial matter cannot be demurred to, nor is it a grround of demurrer that 
an answer does not deny any allegation of the complaint in manner prescribed by 
section 149. For if the plaintiff be right in supposing that to be the case, he is, by 
section 168, saved the necessity of proving such fact upon the trial. Smith v. Oreen^ 
tii» 2 Band. 8. C. R., 702. 3 Code Rep., 206. 

All the papers needed for a motion under this section are, summons, complaint 
and answer, and the notice of motion. The motion, clearly, can only be made in a 
case where the answer relies on new matter which constitutes a defence. Per Wil- 
lard, J., in Brown v. Spear, 5 Pr. R., 147. And where the defendants interposed an 
answer denyins the plaintiff's case as made by the complaint, and stating noatter which 
esBstitnted bo deience and needed no reply, and the plaintiff not replying, the defend- 
ants moved for judgment, held, that the defendants had mistaken their remedy — ^they 
thould have noticed the cause for trial. lb. 

^ 165. Demurrer to reply. — If a reply of the plaintiff to 
any defence set up by the answer of the defendant be in- 
sufficient, the defendant may demur thereto, and shall state 
the grounds thereof. 



Chapter V. 

General Rules of Pleading. 

SicnoN 156. Pleadings to be verified. 

157. Pleadings, how verified. 

158. How to state an account in pleading. 
] 59. Pleadings to be liberally construed. 

160. Irrelevant or redundant matter to be stricken out. 

161. Judgments, how to be pleaded. 

162. Conditions precedent, how to be pleaded. 

163. Private statutes, how to be pleaded. 

164. Libel and slander, how stated in complaint. 

165. Answer in such cases. 

166. In actions to recover property distrained for damage, answer need not 

set forth title. 

167. What causes of action may be joined in the same action. 
166. Allegation not denied ; when to be deemed true. 



136 

% 156. [133.] (Amended.) — Pleadings to be verified. — 
Every pleading in a court of record must be subscribed by 
the party, or his attorney, and when any pleading is verified, 
every subsequent pleading, except a demurrer, must be veri- 
fied also. 

This section, in the code of 1649, waa in these words: " No other pleading shall 
be allowed than the complaint, answer, reply and demurrers." 'J*he present section 
was formerly part of section 157. 

The signature of a defendant, to a Teri6cation to a pleading without more, is sof- 
ficent subscription to a pleadiqg. HuhbeU v. Livingston, 1 Code Rep., 63. 

§ 167. [133] (Amended.) — Pleadings how verified. — The 
verification must be to the effect, that the same is true to the 
knowledge of the person making it, except as to those matters 
stated on information and belief, and as to those matters he be- 
lieves it to be true, and must be by the affidavit of the party, or 
if there be several parties united in interest, and pleading to- 
gether, by one at least of such parties acquainted with the facts, 
if such party be within the county where the attorney resides, 
and capable of making the affidavit. The affidavit may also 
be made by the agent or attorney, if the actltKi or defence be 
founded upon a written instrument for the payment of money 
only, and such instrument be in possession of the agent or 
attorney, or if all the material allegations of the pleading be 
within the personal knowledge of the agent or attorney. 
When the pleading is verified by any other person than the 
party, he shall set forth in the affidavit his knowledge, or the 
grounds of his belief on the subject, and the reasons why it is 
not made by the party. When a corporation is a party, the 
verification may be made by any officer thereof; and when the 
State or any officer thereof in its behalf, is a party, the verifi- 
cation may be made by any person acquainted with the facts. 
The verification may be omitted when an admission of the 
truth of the allegations might subject the party to prosecution 
for felony. And no pleading can be used in a criminal pro- 
secution against the party, as proof of a fact admitted or 
alleged in such pleading. 

Before amendment this section was as follows : 

Every pleading in a court of record must be subscribed by the party or his attor- 
ney, and when any pleading in a case shall be Terified by affidavit, all subsequent 
pleadings, except demurrers, shall be verified also, and in all cases of the verification 
of a pleading, the affidavit of the party shall state that the same is true of his own 
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knowledge, except m to tb€ matters which are therein stated on his information or 
belief, and as to those matters that he belieTOs it to be true. And where a pleading 
is TeriBed, it shall be by the affidavit of the party, unless he be absent from the county 
where the attorney resides, or for some cause unable to verify it, or the fscts are 
within the knowledge of his attorney or other person verifying the same. When the 
pleading is verified by the attorney or any other person except the party, he shall 
oei fonb in the affidavit, his knowledge of the grounds of his belief on the subject, 
and the reasons why it is not made by the party. When a corporation is a party, 
the verification may be made by any officer thereof ; and when the State or any offi- 
cer thereof in its behalf is a party, the verification may be made by any pereou ac* 
qaainted with the facts, except that in actions prosecuted by the attorney -general 
in behalf of the State, for the recovery of real property, the pleadings need not be 
verified." 

The code of 1848 in the corresponding section to this (s. 135) provided that every 
pleading except the demurrer should be verified, but the verification might be omit- 
ted, when the party would be privileged from testifying as a witness to the same 
matter, and that no pleading was to be used in a criminal prosecution as evidence. 
Under that provision it was held, that a complaint, answer, or reply not verified by 
oath, might be treated as a nullity. Swift v. Homer, 1 Code Rep., 26. 3 Pr. R., 280 ; 
bat the verification might be omitted, when the matter coutained in the pleading was 
soch as might aid in forming a chain of testimony to convict the party of a criminal 
offi»nce, if properly receivable in evidence. Clapper v. Fitzpatrickf 1 Code Rep. i 
69. 3Pr.R. 314. 

An answer verified in pursuance of this provision, and served 11th April, 1849, 
the day of the passage of the amended code was held to be properly verified. Gam' 
6lev. Beatiie, 4 Pr. R., 41. 

Upon section 157 of the code of 1849, before amendment, it was held, that the 
defendant might verify his answer in a case where the complaint was not verified ; 
and if he did so, the reply, if any, must be verified. Lin v. Jacquaye, 2 Code 
Rep., 29. Levi v. Jacquays, 2 Code Rep., 69. 4 Pr. R., 126. 

A pleading should not be verified before the attorney of the party. Gilmore v. 
Hempstead, 4 Pr. R., 153. Auou. ib. 290, and for such a defect the remedy of the 
opposite party is by motion at the earliest opportunity, to set it aside ; a delay will be 
deemed a waiver of the irregularity. Ib, 

A verification which stated that the parly had read the pleading, and that '* the 
same is true according to the best of his knowledge and belief," is not a sufficient 
verification. Van Horn v. Montgomery^ 5 Pr. R., 328. The verification is defect- 
ive onless the pleading or the affidavit be subscribed either by the party or his 
attorney. Laimbeer v. Allen, 2 Code Rep., 15. The signature of the party or at- 
torney to the verification, is a sufficient subscription of the pleading. Hubbell ▼. 
lavingeion, 1 Code Rep., 63. See 9 Paige, 332. 

Where a complaint was veiified by the book-k«*eper of the plaintifiT, and no rea- 
son assigned why it was not verified by the plaintiff, the defendant demurred thereto, 
and it was held that he had mistaken his remedy, and that his proper course would 
have been to move, to set aside the complaint for irregularity. The verification 
forms no part of a pleading, which can l>e considered on a demurrer. Webb v. Clark, 

2 Sand. S. C. R., 647. ^ 

Where a defendant in due time served an answer signed by hb attorney, and 
certified by a commissioner to have been signed by the defendant. lu fact, how- 
ever, neither the answer nor verification was signed by the defendant. The plain- 
UfTs attorney treated the answer as a nullity, and without communicating with the 
defendant's attorneys entered a default and perfected judgment against the defend- 
ant ; on motion to set aside such judgment, it was held, that the answer was de- 
fective, but that the plaintiffs attorney should not have treated it as a nullity, un- 
til he had notified the opposing attorneys of the defect, and they had omitted to rec- 
tify it. Laimbeer v. Allen, 2 Sand. S. C. R., 648. 

Where an infant is a party suing or defending by guardian, the attorney who 
conducts the suit, may subscribe the pleadings. Hill v. Thacter, 2 Code Rep., 3.— • 

3 Pr. R., 407, 409. 

Where the verification is made by the attorney instead of the party, the reasons 
must be stated why it is not made by the party. Fiteh v. Bigelow, 5 Pr. R., 237. 
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What 18 a fmfficient statement of the ground of his knowledge or belief when a plead- 
ing is Terified by the attorney 7 Dixwell t. Wordsworth, 2 Code Rep., 1. 

A defect io tiie Terification most be taken advantage of by motion, to set aside 
the pleading for irregolarity. Webb y. Clarke 2 Code Rep., 16. GUmore v. Hemp' 
ttead, 4 Pr. R., 153. 

A party is to be governed by the copy of the pleading delivered to him, and he 
need not search the office to ascertain if the orisfinal is on file, or if the paper served 
IB a copy of the original. Smith v. WelU, 6 Johns. R, 286. 

Where an answer requires to be verified, a copy of the verification and of the 
signature of the person before whom the afiidavit Was sworn roust he served with the 
copy, answer, or the service will be irregular, and the party on whom it is served may 
either return it or move to set it aside. He has a right to assume that the original 
is not sworn. Graham v. MeCann, 5 Pr. R., 353. 3 Paige, 280. 

Under the code of 1849 it was held that where an answer to the allegations o^ 
the complaint, or some of them, might subject the defendant to a criminal proaecu- 
tk>n, he need not admit or deny such allegations on oath. He must put in a sworn 
answer, in which he may state that by answering on oath the particular allegations 
specified, he may subject himself to a criminal prosecotioo — and as to the residue of 
the complaint he will answer in the usual manner. Such an answer will be deem- 
ed to put in issue the allegations of the complaint, which the defendant excuses him- 
self from answering. HUl v. MtlUrJt Sand. S. C. R., 684. 3 Code Rep., 199, and 
see Bailey v. Dean, 5 Barb. S. C. R., 297. And under the practice in equity a 
party was not compelled to answer where his answer would criminate him. 1 Johns. 
Ch. R., 65, 2 Paige, 599, 1 Hayw. 168, 1 Root, 310. Where the pleading is subscrib- 
ed by the attorney it seems it is not necessary, although it is proper, that he should 
add the word attorney after his signature. Bergen v. Boerum, 2 Cat Rep., 256. 

A party by commencing an action by a complaint not verified does in effect 
waive the answer on oath. The waiver of an answer on oath had the efifect under 
the practice in equity to prevent the plaintiff moving to take the answer off the file 
as false, has it still that operation t DenUon v. Basoford, 7 Paige, 370. 

Where an answer is sworn out of the State, it must be authenticated in the man- 
ner required for authenticating affidavits taken out of the State. In such cases it 
must be authenticated as follows: 

1. It must be certified by some judge of a court having a seal, to have been 
subscribed and taken before him, specifying the time and place, where and when 
taken. 

2. The genuineness of the signature of such judge, the existence of the court, and 
the fact that such judge is a member thereof, must be certified by the clerk of the 
«ourt under the seal thereof. 2 R. S., 2d ed., 396, s. 33. 

In case of a foreigner who does not understand the English language, an order 
may be obtained, of course, for an interpreter, and the answer being written in 
the language of such foreigner, a translation in English is to be annexed. The inter- 
preter S^ing sworn to interpret truly, conveys to the defendant the language of the 
oath. The interpreter is also sworn to the fidelity of the translation. The jurat is 
to be adapted to the circumstances of the case. As to the mode of taking the 
answer of a person deaf and dumb, see Reynolds v. Jones^ 2 Dan. Ch. Pr., 280. 

Where a pleading is verified by a person unable to read or write, the party taking 
the affidavit should first read over the pleading and affidavit to such party, and ex • 
plain the same to him, and state those facts in the jurat. See the form, Towns- 
bend's Forms, p. 2. 

Pleadings are to be legibly written, and the folios, where they exceed two folios 
In length, distinctly marked. Supreme court rules, rule 44 ; and the attorney's 
name and residence endorsed. Jb., rule 5. 

Formerly, a party was required to state in his pleading, the name of the attorney 
by whom he appears. 2 R. S., 273, s. 27, [351, s. 26.] But where the suit was 
prosecuted by a law firm, it was enoui^h that the name of the firm prosecuting or 
defending the suit was stated ; both christian and surnames needed not to be given. 
12 Wend., 424. Is this provision still in force? 

^ 158. [135.] (Amended.) — How to state an account in 
pleading. — It shall not be necessary for a party to set forth in 
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a pleading, the items of an account therein alleged ; but he 
shall deliver to the adverse party, within ten days after a de- 
mand thereof in writing, a copy of the account, which if the 
pleading is verified, must be veri6ed by his own oath, or that of 
bis agent or attorney, if within the personal knowledge of such 
agent or attorney^ to the effect that he believes it to be true, or 
be precluded from giving evidence thereof. The court, or a 
judge thereof, or a county judge, may order a " further ac- 
count" when the one delivered is defective, and the court may in 
all cases order a bill of particulars of the claim of either party 
to be furnished. 

Tlie ameodmetits are the insertion of the words in iialiCi the words ** a farther 
account,'* are substituted for the words " a further or more particular bill." This 
section was substituted in the code of 1849, for section 135 in the code of 1848, and 
that section was held not to apply to the marine court. Winalow v. Kierskij 2 
Sand. S. C. R., 304. 

§ 169. [136.] Pleadings to be liberally constj-ued. — In the 
construction of a pleading for the purpose of determining its 
effect, its allegations shall be liberally construed, with a view 
to substantial ju&tice between the parties. 

§ 160- [137.] Irrelevant or redundant matters to be stricken out. 
— If irrelevant or redundant matter be inserted in a pleading, 
it may be stricken out, on motion of any person aggrieved 
thereby.* And when the allegations of a pleading are so in- 
deSnite or uncertain that the precise nature of the charge or 
defence is not apparent, the court may require the pleading to 
be made definite and certain, by amendment. 

. This section is substituted for section 137 in the code of 1848. In that code the 
section stopped at the point where the asterisk is placed ; the remainder of the sec- 
tion is one of the amendments of 1849. By rule 43 of the supreme court rules, a 
motion, under this section, must be noticed before demurring, or answering the 
pleading objected to, and within twenty days from the service thereof. (See, Rule in 
Appendix.) 

Noticing the cause for trial, is a waiver of the right to move under this section, 
Esmond y. Van Benschoten, 5 Pr. R., 44 ; and even before the promulgation of the 
above rule, it was held, overruling a previous decision to the contrary, Stokesy. Hager, 
1 Code Rep., 84, that the objection under this section must be taken before the time 
to auswer or reply expired. Isham v. Williamson, 7 Leg. Obe., 340. Corliea v. 
Delaplaine, 2 Sand. S. C. R., 680. 2 Code Rep., 117. And where a plaintiff ob- 
tained an order for further time to reply, and afterwards, before the expiration uf such 
further time, moved under this section, it was held that he was too late, or had 
waived his right so to move. lb. And where a motion to strike out matter as irrele- 
vant or redundant was made wiihin twenty days from the service of the last pleading, 
but not until after both parties had noticed the cause for trial, it was held, that by noticing 
a cause for trial, a party admits the sufficiency of his adverearies* pleading, and cannot 
afterwards move under the section. Estnona v. Van Bemehoten, 5 Pr. R., 44. 



140 

IrreloTant or redQodant matter must be each as cannot be re«ehed by demurrer, 
and alto prcjadicial to the adverse party, to authorize it to be stricken out nnder this 
eection. White ▼. Kidd, 2 Code Rep., 47. 4 Pr. R., 68. And generally where 
one good ground of defence is contained in the answer, so that the plaintiff* cannot 
apply for judgment, on the ground that the whole answer is frivolous, the true mode 
of determiuiog whether any particular defence is sufficient, is by demurrer, lb. 
If in stating a defence, irrelevant or redundant matter be inserted, with that which is 
material, so that it cannot be reached by demurrer, this section provides that it may 
be stricken out, on motion, when the plaintilT would be prejudiced by suffering it to 
remain in the answer. Jb, 

This section does not authorize the striking out every irrevelant or redundant ex- 
pression. A party must be aggrieved or prejudiced thereby. Hyndt v. Griswold, 
2 Code Rep., 47. 4 Vr. R., 69. And per Harris, J., conceding the matter to be 
irrelevant, it does not necessarily follow that the motion to strike it out should be 
granted. This section does not authorize the striking out every redundant ezprenion 
or clause to be found in a pleading. On the contrary, effect must be given to the 
word ** aggrievedy* as used in that section. The matter must not only be '* irrele« 
Tant or redundant," but some person must be prejudiced thereby. Such a person 
only is authorized to make the motion. Jb. I am inclined to think it proper for a 
defendant to state in his answer any facts which it would be material for him to 
prove on the trial, though such facts may not constitute a complete defence. Any 
thing which it would Im material to prove on the trial ought not, I think, to be 
deemed irrelevant, when stated in the answer. The plaintiff ought not to complain 
that the defendant hasspprised him of facts upon which he intends to rely in mitiga- 
tion of damages, if not in defence upon the trial. lb. A motion to strike out irrele- 
vant or redundant matter answers in place of an exception for impertinence under 
the former equity practice. The objection for insufficiency, will generally be taken 
by demurrer. For redundancy, a demurrer will not in general, affi>rd an appropriate 
remedy, and resort must be had to a motimi. Eemond t. Van Benfehoten, 5 Pr. R., 
44. On a motion to strike out from a complaint portions of two affidavits, made by 
persons neither parties to the suit, nor related to the defendants, and also the following 
words, " The plaintiff expressly charges and alleges that the said defendants have 
been guilty of the crime of forgery, in crossing and obliterating the aforesaid endorse- 
ment, and that the same was done to cheat and defraud the plaintiff; and that the 
defendants have been gnilty of other dishonest and fraudulent acts.** The court 

S ranted the motion, and per Hand, J.: *' If this section (160) does not include scan- 
alous and impertinent matter, it contains no prohibition, and they may still be 
struck out of a pleading. Tlie old practice in this respect yet exists. It would be 
monstrous if there were no mode of purifying the record by expunging scandalous 
matter. It cannot be done by demurrer. (1 Dan. Cb. Pr., 401 ; Code, s. 144.) By 
'* irrelevant or redundant," in the code, T take it is meant, what is usually understood 
as impertinent ; for a pleading m equity is impertinent, when it is stuffed with long 
recitals, or long digressions, which are altogether unnecessary and totally immaterial 
to the matter in hand. 1 Barb. Ch. Pr., 41. Woods v. Morrell, 1 John. Ch. R., 106. 
It is surplusage at law. According to Webster, redundant means superfluous, more 
than IB necessary, superabundant and irrelevant, not applicable or pertinent, not 
serving to support. Both, therefore, may probably come under the head of imper- 
tinent. Prolixity may become redundance, and Lord Eldon held, that needless pro- 
lixity was in itself impertinence ; and see, 4 Edw. Ch. R., 426. 

it has been thought irrelevant and redundant matter should not be struck out un- 
less a party is aggrieved or prejudiced thereby. (While ▼. Ktdd, 4 Pr. R., 68. Hynds 
Y. Orinwoldy id, 69.) With deference, I doubt that this is so, to the fullest extent. 
As to scandalous matter, it is not clear that a person not a party to the record may 
not move to strike it out. {Coffin t. Cooper, 6 Ves-, 514. WiUiame v. Douglaet, 
5 Beav., 82. Ex parte Simpeon, 15 Ves., 477. 5 Id., 656 Note.) And the court, it 
seerns, will do it without application of any one. And impertinence in an answer 
was always exceptionable. My own impressions are, that as to scandalous and im- 
pertinent, irrelevant and redundant matter, the code has not in any respect changed 
the former practice in equity cases. (See Shaw v. Jayne, 4 Pr. R., 119. Knowlet 
▼. Oee^ Id., 317.) Its effect on what before the code would have been cases at law, 
is not now under consideration. If this view is correct, the adverse party may 
always be considered aggrieved by scandalous, irrelevant, impertinent and redundant 
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matter in pleadioiir. I think one may be considered ugfi^neTed by the interpolation 
of matter into the pleadings in a cause in which he is a party, foreign to the esse ; and 
be always had a right to haye the record expurgated for that reason, without refer- 
ence to the qnestion of costs. If reloTant, it cannot be scandalous. St. John v. 
St. John, 11 Ves., 526. A few unnecessary words will not make a pleading imper- 
tinent. Del Pont ▼. De Taatel, I Tur. and Ruas., 486. Dea Places v. Port's, 1 
Edw. 0. R.« 350. And courts should be liberal, especially until our novel system of 
pleading shall have become better settled and understood. Every fact, direct or col- 
lateral, tending to sustain the general allegations of the bill, may be inserted, if done 
in a proper manner. Hawley t. Wolverton, 5 Faige, 522. Perry t. Perry, 1 Barb. 
Code. RepH 519. 

And in Delpont ▼. Taetel, aupra, which, however, goes to the extent of the rule, 
extracts from letters of the defendant were permitted for the purpose of eliciting 
answers as to those letters. 

But the principal case is very different Here, portions of two affidavits, proba- 
bly extra judicial, by persons not parties to the suit, are inserted, neither of which 
amount to more than the mere statements of third persons, and are in no sense papera 
or transactions between the parties, and cannot be given in evidence, nor their exist- 
ence or validity be put in issue between them. * Chancellor Kent thought the best 
test by which to ascertain whether the matter be i;npertinent, is to try whether the 
subject of the allegation could be put in issue, and would be matter proper to be given 
in evidence between the parties. Woods v. Morrell, »upra. The plaintiff might as 
well have inserted a letter from his own attorney, giving hu recollection of the history 
of the case. 

The allegktion that one or both of the defendants were guilty of forgery, and also 
the allegations of fraudulent and dishonest acts in obtaining the judgment, without 
specifying what those acts were, are stilt more exception able. The complaint alleges 
that when the plaintiff, Carpenter, transferred the note against Holing to VV est, there 
was upon it an endorsement in pencil of $20 ; that he is informed and believes West 
obtained judgment against Huling for the whole amount, without deducting the 020, 
and is also informed and believes, that there was no trace of this endorsement on it at 
that time, and that Huling has paid the judgment ; and that it was understood that 
when Huling paid what was due, deducting the indorsement, that, completed the pay- 
ment of Carpenter's debt to West. If Carpenter sold the note for a certain sum, as he 
alleges, and West afterwards recovered the whole amount, that seems to be a matter 
between him and Huling, the payer. No liability of Carpenter, therefore, is sug- 
gested. This, then, is irrelevant But the plaintiff, Carpenter, goes further, and ex- 
pressly alleges and charges, that West and Van Benthuysen, " some or both of them 
have been guilty of the crime of forgery, in crossing or obliterating the endorsement, 
and that it was done to cheat and defraud the piaiotiffs.*' As to Van Benthuysen, 
this seems to be the only connection he has had with the note ; for it does not appear 
that he ever heard of it before. As to West, the charge, if true is wholly irrelevant, 
and not issuable in this cause, and bears cruelly upon his moral character, and is, 
therefore, scandalous ; more so, I think, than in the cnse of Ex parte Simpson, supra, 
and Somers v. Torrey, 5 Paige, 54, where the matter was expunged with evident 
marks of reprobation. The general charge of their dishonest and fraudulent acts in 
obtaining the judgment, is also not issuable and is scandalous. Carpenter v. West, 
5 Pr. R,53. 

In Bargett v. Bissellt 3 Code Rep., 215 ; 5 Pr. R., 192, a motion was made to 
strike out a large portion of the defendant's answer as irrelevant and redundant. The 
complaint was for taking and carrying away four hundred sticks of pine timber. The 
answer denied the taking the timber, and alleged the title to the timber to be in the 
defendant, and then entered into a statement showing how he acquired such title. 
Wells, J., however, refused to strike it out, on the ground that it constituted an equi- 
table defence. 

It is no sufficient answer to a motion to strike out irrelevant or redundant matter 
from a complaint, that such matter was inserted solely for the purpose of enabling 
the plaintiff to obtain an injunction. Putnam v. Putnam^ 2 Code Rep, 64. 

If it was deemed necessary to bring these facts and circumstances before the 
court, the proper mode of doing so waste embody them in an affidavit, and not to en- 
cumber the pleadings with matter which it is admitted is not necessary there for any 
purpose of pleading, but merely to aid a collateral proceeding. lb. 
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The trae test of the materiality of avermeDts sought to be stnick out, ie to in- 
quire whether such averments tend to coostitote a cause of action or defeoce, and 
if they do, they will not be struck out. Inger$ollY. Inger$oll^ 1 Code Kep., 102. 

An order of a single judge refusing to strike out matter at a special term is not 
an appealable order to the general term. Bedell t. StiekU$, 3 Code Rep., 105. 

^ 161. [138.] Judgments, how to be pleaded* — In pleading a 
judgment, or other determination of a court, or ofl5cer of spe- 
cial jurisdiction, it shall not be necessary to state the facts 
conferring jurisdiction, but such judgment or determination 
may be stated to have been duly given or made. If such al- 
legation be controverted, the party pleading shall be bound to 
establish on the trial, the facts conferring jurisdiction. 

See, the last reported case on the former law on this subject, Bame9 t. Harris, 
3 Barb. S. C. R., 603. 

^162. [139.] (Amended.) — Conditions precedent^ how to he 
pleaded. — ^In pleading the performance of conditions precedent 
in a contract, it shall not be necessary to state the facts show- 
ing such performance; but it may be stated generally that the 
party duly performed all the conditions on his part ; and if 
such allegation be controverted, the party pleading shall be 
bound to establish on the trial, the facts showing such per- 
formance. In an action or defence founded upon an instrument 
for the payment of money only, it shall he sufficient for a party to 
give a copy of the instrument, and to state that there is due to him 
thereon from the adverse party a specified sum which he claims. 

The amendment consists of the addition of the words in itcXic, 

^163. [140.] Private Statutes^ how to he pleaded. — In plead- 
ing a private statute, or a right derived therefrom, it shall be 
sufficient to refer to such statute, by its title and the day of its 
passage, and the court shall thereupon take judicial notice 
thereof. 

^ 164. [141.] Libel and slander, how stated in complaint. — 
In an action for libel or slander, it shall not be necessary to 
state in the complaint any extrinsic facts, for the purpose of 
showing the application to the plaintiff of the defamatory mat- 
ter out of which the cause of action arose ; but it shall be 
sufficient to state generally, that the same was published or 
spoken concerning the plaintiff, and if such allegation be con- 
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troverted, the plaintiff shall be bound to establish, on trial, that 
it was so published or spoken* 

This lection merely dispences with the affection of extriniiic fuels showingr the 
applicBtion of the words to the plaintiff, in order to obviate the difficulty which was 
Bupposed to have been occasioned by the decision of the supreme court in Miller v. 
Maxwellt 16 Wend., 9. It does not dispense with the necessity of an averment or 
innendo when it becomes essential to show the meaning of the voorda themselvee. 
And the fact that the code dispenses with the averment of extrinsic facts before 
necessary to point the application of the words to the plaintiff, justifies the inference 
that in other respects the rule formerly prevailing remains unchanged. Pike v. Van 
Warmer, 5 Pr. R., 171, 174, 175. See note to section 142 of this code. 

§ 165. [142.] Answer in such cases, — ^In the actions men- 
tioned in the last section, the defendant may, in his answer, 
allege both the truth of the matter charged as defamatory, and 
any mitigating circumstances, to reduce the amount of dam- 
ages ; and whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. 

In slander for ehargingr the plaintiff with bein^ a thief, an answer which merely 
stated, that what the defendant said of the plaintiff was true, was overruled as bad, 
the court holding that under section 128 (now 149}) an answer setting up a justifica- 
tion must contain a statement of the facts which constitute the defence in ordinary 
and concise language. Anon. 3 Pr. R., 406. 

Actions for slander, it is said, are in the nature of penal actions. 3 Johns , 180. 
9 ib., 36. 2 Burr., 66. 4 Cow., 37. Salk., 644. And it is said that in such an 
action, a party may decline to answer on the i;round that he would criminate him- 
self. Bailey v. Dean, 5 Barb. S. C. R., 297, 304, and see Hill v. Mailer, 2 Safld. 
S. G. R., 684. Clapper v. Fitzpatrick, 1 Code Rep., 69. 

§ 166. In actions to recover property distrained for damage^ 
answer need not set forth title, — In an action to recover the pos- 
session of property distrained doing damage, an answer that 
the defendant or person by whose command he acted, was 
lawfully possessed of the real property upon which ihe dis- 
tress was made, and that the property distrained was at the 
time doing damage thereon, shall be good, without setting 
forth the title to such real property. 

§ 167. [143.] What causes of action may he joined in the 
same action, — The plaintiff may unite several causes of action 
in the same complaint, wh^re they all arise out of, 

1. Contract, express or implied ; or, 

2. Injuries with or without force, to the person ; or, 

3. Injuries with or without force, to properly ; or, 

4. Injuries to character ; or, 

6. Claims to recover real property, with or without dam- 
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ages, for withholding thereor, and the rents and profits of the 
same ; or, 

6. Claims to recover personal property, with or without 
damages, for the withholding thereof; or, 

7. Claims against a trustee by virtue of a contract or by 
operation of law. 

But the causes of action, so united, must all belong to one 
only of these classes, and must affect all the parties to the 
action, and not require different places of trial, and must be 
separately stated. 

Crimioal conTeraatioD with the plaintiff's wife was held to be an injury to the 
person. DelamaUr v. Ru99ell, 2 CSode Rep., 147. 4 Fr. R., 234. 

CiaimH for iujuriee to personal property and claims for its possession are substan- 
tially ditTereDt causes of action. Spalding v. Spalding, 1 Code Rep., 64. 3 Pr. 
R., 297. 

Where the statement of facts in a complaint is adapted to an action, either in 
subdivision 2 or subdivision 6, it b the judgment asked for by the complaint that de- 
termines to which subdivision the action belonijrs. Spalding v. Spalding, I Code 
Rep., 64. 3 Pr. R., 297. Dows ▼. Green, 3 Pr. R., 377. 

See note to section 206 of this code. 

A cause of action for a malicious prosecution may be joined with a cause of 
action for slander. Wateon v. Haxzard, 3 Code Rep., 218. 

I do not understand the code as having changed the rule as it previously existed, 
by which to dttermtne what causes of action may and what may not be united in the 
same suit. Per Harris, J., in Eno9 v. Thomas, 4 Pr. R., 48-50. It has changed, 
and, I thiuk, much improved the classification of actions. But now, as before, the 
causes of actions to be joined, must be in favor of all the plaiutifik and against all the 
defendants, and must belong to the same class. lb. 

On motion for judi^ment on account of the frivolous nature of a demurrer to a 
oomplaiut, it appeared by the complaint that the defendant, Thomas, contracted to 
deliver wheat to the plaintifSs, who were partners, and for which the plaintifls were 
to return flour, subject to various stipulations, and that the other defendant, Hunier, 
guaranteed the performance, on the part of Thomas, of his acts under the contract. 
The demurrer was that several causes of action had been improperly joined. The 
court held that there was no ground for the demurrer. The contract and guarantee 
were to be regarded as one transaction, and the defendants as principal and surety, 
were properly joined in one action. lb, 

A claim for money had and reeeioed cannot be joined in a complaint with a claim 
founded on a refusal to deliver up promiseory notes, alleged to have been paid and 
saUsfied. Cahoon ▼. Pres't of Bank of UtUa, 3 Code Rep., 110. 4 Pr. R., 423. 

Therefore where theplaintiSs, assignees of Brown deceased, sued under the follow- 
ing circumstances '; Brown, in his lifetime, discounted with the Bank of Utica three 
notes, amounting in the aggregate to three thousand dollars ; two of which were 
made by himself, and one was made by Brown and Roasiter. At the time of getting 
the notes discounted, he placed in the hands of the bank as collateral security, a bond 
and mortgage made by S. Churchill, on which was due something over 03,000. The 
notes were not paid at motunty ; but afterwards the bond and mortgage were paid 
up, satisfying the notes and leaving a surplus in the hands of the bank of $69 42. 
This sum had been demanded by the plaintiffd, and also the notes, on the allegation 
that Brown's property having paid the note of Brown and Rossiter, his assignees were 
entitled to the possession of it, as evidence against Rossiter. The complaint set 
out the above facts, and demanded judgment for the 089 4:2 ; and that the notes be 
delivered up to the plaintiflSi. On demurrer to the complaint for misjoinder of causes 
of actions. The court, Gridley, J., said — **^ It is manifest that this is the- union of a 
demand for money had and receiveud, with a claim which, under the former practice, 
would have been the foundation of a bill in chancery to compel the delivery of the 
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Bot60, aoder the powen by which that coait directed the delivery of deeds and other 
writiDga. The facts oo which Uie pleader relies to show that the plaintifis are enti- 
tled to both kinds of relief, are set forth in the complaint ; and both kinds of relief 
are distinctly demanded in the prayer of the complaint. Now» if this be so, these 
cansee of action require different trials. The money demand, b triable by a jury, 
and the claim in equity is triable by the court (Sec. S53, 354.) In the one casoi 
the verdict would be for the sum demanded ; in the other, upon the facts of the case, 
Che judgment of the court would be, granting the piaintilb to be right in the law, that 
the notes be delivered np ; a verdict, it is at once seen, is inappropriate, unless it be 
a special verdict, on which, when foand, the court pronounces judgment 

Bat it is argued that the joinder of the causes of action is authorized by the 1st 
and 7th subdivisions of this section. The let embraces causes of action arising out 
of contract, express or implied ; that the claim for the money is sought nnder an 
implied promise, is quite clear ; but a claim founded on a refusal to deliver up notes 
that are paid np, and **funeli officio" has always been treated as a tort. (Todd v. 
Crookthankf 3 J. Rep., 452.) Again, there is no such contract set out. If the law 
would imply a contract to support such a claim, it would Imply a contract in a case 
of assault and battery, to obey the laws of the land, and authorize damages for iu 
breach. 

The 7th division of this section manifestly relates to claims in equity against a 
trustee, properly so called, and has no reference to a common law action for money 
had and received. We roost have some regard, in constructing the code, to the great 
landmarks of the law, as it existed before that Instrument became a law. This would 
be stretching the doctrine of torts over every transaction of life. This could not 
have been the intention of the legislature. lb. 

In Durkee v. Saratoga and Waohington Railroad Co,, 2 Code Rep., 145, Willard 
J., said : — *' The commissioners doubtless had their eye upon actions at law when 
they framed the 167th section. They have not limited, and probably did not intend 
to limit the number of civil actions, as they are defined in sections 2, 4, and 5, to 
seven. There are other remedies, well known to our jurisprudence for ages, and 
which still exist, that cannot be comprised in either of the seven, specified in section 
167. The action for a divorce, or limited separation, a mensa et thoroi for example, 
could not be united with an action upon a promiisory note. All that is settled by 
section 167 is, that in the seven cases, therein specified, several causes of action may 
be united, in the same complaint, if the rules prescribed for that purpose, in that 
section be observed." 

Among these rules for the joinder of actions are the following, viz., ** that the 
causes, so ntiited, must all belong to one only of these classes," dLc, '* and must be 
separately stated." The causes united in this complaint all belong to one class, to 
wit, number three, but they are not separately stated. This is made a distinct cause 
of demurrer, by ^ 144, sub. 5, of the code of procedure. 

■ The 150th and 151st sections throw some light on this question. By those sec- 
tions the defendant is allowed to set forth by answer as many defences as he shall 
have. They must be separately stated, and refer to the causes of action which they 
are intended to answer. The defendant is allowed to demur to one or more of the 
several causes of action stated in the complaint, and answer the residue. From 
these provisions, in connection with the foregoing, it is obvious that the code intended 
that each cause of action should be embraced in a single count in the complaint, and 
that there should be as many counts, as there are causes of action. Had the old 
phraseology with which the profession was familiar been retained, fewer mistukes 
would have been made in this respect. The requirement, that the several causes of 
action must be separately stated in the complaint, is precisely equivalent to the 
requirement, of a distinct count in a declaration for each canse of action. With- 
out such Eep.Yration, the defendant cannot have the benefit of a separate answer, 
or demurrer. Nor can there ever be such an issue framed, as to enable the court 
and jury to try it in an intelligible manner. Under the former system of pleading, 
the uniting of several causes of action in the same count, was a ground of demurrer, 
10 Wend , 324. Each count was required, singly to contain a good cause of action, 
and unless it did so, it was defective, (td.) Formerly the causes of action stated in 
this complaint coold not be joined in the same declaration, even in separate counts. 
By section 197 of the code, they may be united in the same complaint, if separately 
stated ; that is, according to the ancient mode of expression, if each separate cause 
of action is confined to a single count" 
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And where the plaintifl^ nnited in the same complaint three rabstantiTe jfronnds 
of injary — >namely, one for the bailding^ of an embankment on the defendants' own 
land, one for building an embankment on the highway near the plaintifTs store, and 
a third for erecting an embankment on the plaintiff's land, whereby damage had 
accraed to the plaintiff. The injuries were not separately stated, but were all 
blended together. The defendants demurred on the ground that several causes of 
action were improperly united. 

Willard, J., in allowing the demurrer said, — " The plaintiff's counsel denies that 
there is more than one cause of action set up in the complaint. They insist that the 
allegation, that the defendants built the embankment on their own land, on the 
highway or turnpike, and on the plaintiff's land, is merely descriptive of its locality, 
and that the gravamen of the action is the consequential injury. If this were so,' 
there would be a good ground of demurrer before the code for a misjoinder, because 
the statute, 2 R. S., 553, § 16, allowing case to be brought instead of trespass, does 
not apply to injuries to the freehold. (See 10 Wend., 3§4.) For those, the remedy 
was left as at common law. If then, here is a misjoinder, at common law, it is because 
trespass and case were united in the same declaration, contrary to well settled practice. 
If trespass and case could not be united in the same declaration before the code, 
though in different counts, they cannot be united in the same action now, unless they 
are separately stated, that is, set forth in different counts. 

If the complaint had conceded that the embankment was rightfully built, and 
had claimed damages only for the unskilful or improper manner of its construction, 
the jury would not be warranted in giving damages, for the entry on the plaintiff's 
lot. But the complaint states that it was wrongfully built, as well on the plaintiff's 
as on the defendauts* lot. Thus it opens the case for proof of damages for the unlaw- 
ful entry on the plaintiffs land, as well as for the consequential injury resulting from 
its erection on the defendauts* own land and on the turnpike." 

And where a complaint charged that the defendants on the first day of May, 
1848, and on divers other days and times before that time and the commencement 
of this suit, at the town of Princetown in Schenectady county, and at the town of 
Guilderland in Albany county, maliciously spoke, uttered and published to, and of 
and concerning the said plaintiff the following false, slanderous and defamatory words, 
and then detailed three or four sets of words addressed to the plaiutiff and the like 
number spoken of him. The words related to different subject matters, and each 
set of words appeared to be a distinct cause of action, but they were all united in the 
same complaint, without being divided into separate counts, or statements. The 
court said : *' The complaint Is bad because it unites several causes of action, without 
stating them separately.'' The 167th section of the code lays down the rule with re- 
spect to joinder in the same complaint, of several causes of action. The causes of 
action so united, must all belong to the same class, of which the code specifies seven; 
they must affect all the parties to the action ; they must not require different places 
of trial ; and they must be separately slated. The separate statement of a cause 
of action, and the separate counts of a declaration are equivalent expressions. The 
necessity of having each stated by itself in a different count, is as imperative under 
the code, as under the former mode of pleading. By stating each separately, con- 
fusion is avoided, a definite issue can be framed on each cause of action, and the ac- 
tion can be more conveniently tried. All good pleaders under the code, imitate the 
former mode of separating the pleading into as many separate statements, or counts, 
as there are causes of action. In the present case there are at least four causes of 
action jumbled together. The words spoken at Princetown to the plaintiff must be 
a different cause of action from that created by the words spoken at Guilderland. 
Each of these must be different from the words spoken at the other places respec- 
tively named. Indeed a far greater number of causes of action are alleged, but four 
is the smallest number to which they can be reduced. 

Had the defendant demurred to the whole complaint for the reason that several 
causes of action were improperly united, as he might have done by § 144, sub. 5, he 
would have been entitled to judgment. Several causes of action are improperly 
united, and ihey are not separately stated as required by § 167. But as the defend- 
ant has not stated this as a ground of demurrer he cannot now avail himself of the 
objection. Pike v. Van Wormerf 5 Pr. K., 172, and see 23 Wend. 35. 
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^ 168. [144.] Allegation not denied^ when to be deemed true* 
— ^Every material allegation of the complaint not specifically 
controverted by the answer, as prescribed in section 149 ; 
and every material allegation of new matter in the answer, 
not specifically controverted by the reply, as prescribed in 
section 153, shall, for the purposes of the action, be taken as 
true. But the allegation of new matter in a reply, shall not in 
any respect conclude the defendant, who may on the trial 
countervail it by proofs, either in direct denial, or by way of 
avoidance. 

This MciioD <* is not applicable to pleading! in jostices' courts." Per Willard, 
J., in McNamara v. Biitly, 4 Pr. R., 44, 47. 

In Young y. Moore, (2 Cude Rep., 143,) it was held that where in a jostice's 
court the defendant appears and puts in an answer the provisions of this section apply 
to snch answer, and therefore where in a justice's court the defendant appeared and 
put in an answer of payment and set-off, it was held that it was not necessary for 
the plaintiff to prove his account, it was admitted by the defendant's answer ; and 
agaiu it was said, that an answer of payment in those courts admitted the making 
the contract aaed upon. De Courey v. Spalding, 3 Code Rep., 16. 

A defendant who does not answer is not to be taken as admitting any thin|r con- 
tained in an answer of a co-defendant in which he has not participated. Woodworth 
y. Bellows, 4 Pr. R., 24. 

The 144th section of the code of 1848 was confined to allegations of fact, and 
did not refer to an averment of the legal effect of written instruments ; nor can it 
be applied to the intention of parties when they execute a written contract. An 
answer which contains an allegation of the meaning of a written contract on agree- 
ment, (but does not deny its execution,) should be deemd by the court *' an imma- 
terial allegation," and disregarded at the trial. 

Nor can such answer be deemed equivalent to an allegation of mistake, or sur- 
prise in the execution of the agreement, so as to entitle the defendant to have it 
avoided on either of those grounds. Barton v. Saekett, 1 Code Rep., 96, 3 Pr. R., 
358. 

It is deemed woKhy of note that this section used almost the precise language of 
Mr. Chitty, when he is announcing the rule in like cases governing pleadings at com- 
«non law he says : " Every pleading is taken to confess such traversable matter of 
fact alleged on the other side as it does not traverse,*' and again he says, *^ the pleader 
confesses those facts which are not expressly denied." 1 Chit. PI., 650, 644, 7th 
amed. 90. And in equity all the material allegations of the bill not denied by the 
answer were taken to be admitted for the purposes of the suit. 2 Bibb, 67, 69, 3 
Monroe, 187, 3 Sitt, 57 ; 6 Paige, 88. 
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§ 169. [145.] Material variances^ how provided for. — No 
variance between the allegation in a pleading and the proof, 
shall be deemed materialf unless it have actually misled the 
adverse party, to his prejudice, in maintaining his action or 
defence, upon the merits. Whenever it shall be alleged, that 

* One of the wisest and most beneficent parts of our law is the statute whioh 
confers on our courts, the power of amendment, and the courts have been continu- 
ally becoming more and more liberal in carrying its provisions into effect. Per Ed- 
monds, J., in Williama v. Wheeler, I Barb. S. C R., 48, section 149, of code of 1848. 
for which this section is substituted, and which in the material part, uses the same 
language, pleading or proceedingt was held not to apply to affidavits, at least so 
far as to authorize an amendment of the name of the court. Cliekmawv, Click' 
man, 1 Code Rep., 98. 3 How. Pr. R , 365. 1 Corns., 611. And where i^davits 
to be used in the court of appeals were entitled in the supreme court, they were held 
defective, and the motion was denied on that ground, lb. But where in an action 
in which the delivery of personal property was claimed, an affidavit in support of 
the claim was found to be defective, (but not in the name of the court) the court 
permitted the plaintiff to amend the affidavit, and without a special motion for the pur- 
pore. Spalding v. Spalding, 1 Code Rep., 64. 3 Pr. R., 297. Dowi v. Qretn^ 
3 Pr. R., 377. 

The provision of the revised statutes (2 R. S., 424, ss. 5, 6,) are not repealed by 
the enactments of this chapter, but this chapter and the provisions of the revised 
statutes are to be construed together. Brown v. Babcock, I Code Rep., 66. It 
is a settled principle with the court that its suitors shall not be prejudiced by the 
mistakes or misprbion of its officers, aud amendments in such cases are generally 
matters of course. Neele v. Berryhill^ 4 Pr. R., 16 and see note to section 384. 

The decisions under the revised statutes as to amendments, are said to be safe 
guides as to the terms upon which similar amendments will be allowed under the 
code. Brown v. Babcock, 1 Code Rep , 66. 3 Pr. R., 305. See, however, the re- 
cent amendment, and the limitation it prescribes. 

A distinction formerly prevailed in allowing amendments between pleadings 
sworn to, aud pleadings not sworn to. and the court exercised great caution in per- 
mitting an amendment of a pleading sworn to. Verplank v. mercantile Int* Co.^ 
1 Edwards, Ch. R., 46. 

The whole matter of amendments is in the discretion of the court. Smith v. 
Babcock, 3 Sumner, 410. Amendments were allowed in courts of equity according 
to the same rule as in courts of law. Jeffer»on*9 hein v. Calli$, 4 Dana, 467. 
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a party has been so misled, that fact shall be proved to the 
satisfaction of the court, and in what respect be has been mis- 
led ; and thereupon the court may order the pleading to be 
amended, upon such terms as shall be just. 

This lefittOD is indentical with smstlon 145 of the code of 1848, and under that 
MctioB where two parties saed as plaintiffk, the one as the executor of Keese, aud 
the other as the sorviviDg partner of Keese ; and it appeared on (he trial, that only 
the sarviving partner should ha^e sued. Kdmonds, J., held that the variaoce was 
immatoria), and might be disregarded under this section. Keete., Exor*i of v. Ful' 
lerton, 1 Code Rep., 52. 

And in an action by four persons as lessors, on the trial, it appeared that the lease 
was made by thoee four, and another named Laight, since deceased, but that the 
interest of Laight surviFed to the plaintifis, but no reason for the omission of Liaight 
as plaintiff was assigned in the declaration. The court, Oakley, Ch. J., held, that 
the variance might ne disregarded, and said, we leave the parties to apply by motion, 
to amend if they deem it prudent ; on the motion the amendment will be alionred 
on such terms as the court deem just, and such will be the practice in fntare 
where the amendment is not made at the trial. De Pey$ter t. Wheeler, 1 Code 
Bea, 93. 1 Sand. S. C. R., 719. 

Under an averment in an answer that the property wes ** very poor and of very 
little value,*' the defendant cannot prove that it was ** worth nothing aud of no value." 
Diefendorfv. Oage, 7 Barb. S. C. R., 18. 

Where it was averred in a declaration, that the defendant represented the note 
to be " a good note, and that it would pass in South street," and the proof was that 
he said '* the note was good, and there were people in South street who would take 
it,'* held not to be a suhstaotial variance. Hawkine v. Appleby, 2 Sand. S. C R., 
421. 

Plaintiff permitted to amend on the tral, by striking out the name of one of the 
defendants. Bmrne v. Bronton, 1 CodAlep., 27. 

Plaintiff permitted to amend on the trial, by changing the form of p.ction from an 
action on a promissory note to an action on a special contract. Jackton v. Sandert, 
I Code Rep., 27. 

^ 170. [146.] Immaterial variances, how provided for. — 
Where the variance is not material, as provided in the last 
section, the court may direct the fact to be found according to 
the evidence, or may order an immediate amendment with- 
out costs. 

See note to last section. The denial of a motion to amend made at the trial, is 
not a ground of exception. Rolk v. Slose, 6 Barb. S. C. R., 308. 

^ 171. [147.] What to be deemed a variance. — Where, how- 
ever, the allegation of the cause of action or defence to which 
the proof is directed is unproved, not in some particular or 
particulars only, but in its entire scope and meaning, it shall 
not be deemed a case of variance, within the last two sections, 
but a failure of proof. 

^ 172. [148.] (Amended.) — Amendments. — Any pleading 
may be once amended by the party of course, without costs, 
and without prejudice to the proceedings already had, at any 
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time before the period for answering it expires, or it can be so 
amended at any time within twenty days after the service of 
the answer or demurrer^ to such pleading, unless it be made to 
appear to the court that it was done for the jmrpose of delay ^ and 
the plaintiff or defendant will thereby lose the benefit of a circuit 
or term for which it is or may be noticed^ and if it appear to the 
court that such amendment was made for such jmrpose^ the same 
may be stricken out, and such terms imposed as to the court may 
seem just. In such case a copy of the amended pleading must be 
served on (he adverse party* After the decision of a demurrer^ 
either at a general or special term, the court may, in its discretion f 
if it appear tliat the demurrer was interposed in good faith, allow 
the party to plead in upon such terms as may be just* If the Jc- 
murrer be allowed for the cause mentioned in the fifth subdivision 
of section one hundred and forty -four, the court may, in its discre^ 
tion, and upon such terms as may be just, order the action to be 
divided into as many actions as may be necessary to the proper 
determination of the causes of action therein mentioned. 

The amendments are in italic. The |0e<!t of the smendmeDt ii to incorporate 
in one section what before was contained m sections 172 and 174, placing, however, 
a wholesome restrietion upon tho much abused power before conferred by the 174th 
section. 

This section corresponds to section 148 of the code of 1848, which allowed an 
amendment of course, ** at any time before the period for answering^ it expired." 
As to that section, it was said : This is simply an enactment of what has been the 
standing rule of the supreme court ever since 1796, except that the rule (rave more time 
for the exercise of this privile(|re than is allowed by the code, and it is hardly neces- 
sary to say that no one will construe this section as allowing amendments, which the 
court is prohibited from allowing, upon special application, per Sill, J., in Spalding 
V. Spalding, 3 Pr. R., 297-300, 1 Code Rep., 64. 

It has been sujrgested that this section was intended to change the former prac- 
tice 80 far, that it required amended pleadings to be answered anew, in cases where 
they had been appropriately answered before amendment. 1 Hill, 214; 5 lb., 556 ; 
1 Wend. 16. The question, however, has not been decided in any reported case. 
Howard y. Michigan Southern R. R. Co., 5 Pr. R., 206, 207. 5 Paige, 58. 

Before the code, and by the practice in chancery, an amendment of a bill of 
course, after answer, unless the plaintiff waived a further answer, the defendant was 
bound to answer, and if he did not, the plaintiff might take the whole bill as con- 
fessed. Trust (jf* Fire Ins, Co. v. Jenkins, 8 Paige, 589. 

An amendment of a bill praying an injunction, after the injunction had issued, 
did not, however, vacate the injunction. Selden v. Vermilya, 4 Sand. Ch. Ren.. •^7:-i. 

A complaint may be amended, of course, at any time within twenty days arier 
service thereof, although the defendant had served an answer in the mean time. 
Clor T. Mallory, 1 Code Rep., 126. 

Upon this section, as it stood in the code of 1849, it was held, that the right of a 
defendant to amend his answer, could not be divested by any act of the plaintiff, 
and therefore, where before the expiration of the time within which the defendant 
might amend his answer of course, the plaintiff noticed the cause for trial, and took 
an inquest in the absence of the defendant, and the defendant aftetwards and within 
the time allowed him to amend, of course, served an amended answer, it was held 
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that the defendant was reg^nlar, and the notice of trial and inqaeat were set aside. 
Washburn v. Herrick, 2 Code Rep., 2, 4 Pr. R , 15. 

An ameoded pleadinsf may be served, of coarse, at any time within twenty days 
after an amended answer is served, although more than twenty days may have 
elapsed from the service of the original answer and replication thereto. The amended 
answer may cause a necessity for an ameoded complaint. Seneca Co. B*k v. 
Garlinghoitsey 4 Pr. R., 174. 

After service of a summons and complaint, and before defendant's time to an- 
swer expired, plaintiff served an amended complaint. At the expiration of twenty 
days from the time of service of the original complaint, plaintiff entered judgment; 
held, that the defendant had twenty days from the service of the amended com- 
plaint in which to answer or demur thereto. Dickerwn v. Beardsleyt 1 Code 
Rep , 37. 

Where a demurrer is put in and then the opposite party amends, does the de- 
ronrrer stand against the amended pleading? Jennings v. Pearee, 1 Vesey, Jan., 
447. 

A party has no right to amend his complaint, by striking out the name or names 
of one or more parties, without the leave of the court, Russell y. Spear j 3 Code Rep., 
189. Nor will a plaintiff be allowed, under the form of an amendment, to introduce 
in effect, a new bill Verplanek v. Mereh*Vs Ins, Co., 4 Edw. 46 ; Dodd v. Astor, 
2 Barb. Ch. Rep., 395. And if such an amendment is made, the defendant cannot 
treat it as a new action. McOrath v. Van Wyck, 2 Sand. S. C. R., 651. And 
where the plaintiff served a complaint in which three persons were named as plain- 
tifis, and within twenty days after the answer, and without any leave of the court, 
served an amended complaint in which the names of two of the plaintiffs were 
omitted. The defeodtints gave notice that they would disregard the amended com- 
plaint, and did not answer it. The plaintiff applied for judgment. The court re- 
fused the application, and said the^laiutifis were not entitled to amend their com- 
plaint by striking oat parties without leave of the court ; and as no such leave 
was given or asked, the amended complaint was a nullity which the defendants 
were at liberty to disregard. On a proper motion, the amended complaint would per- 
haps be set aside. Russell v. Spear, 5 Pr. R., 142, 3 Code Rep., 189. 

So where an action was commenced on May 26, by summons and complaint in 
the nature of replevin for goods, and on June 1 , the plaintiff served an amended com- 
plaint in which the action was set forth as founded upon a promise to pay for the same 
goods. On June 16, the defendant served an answer entitled *' in the first action in 
replevin." On June 19, he served cuiother answer entitled " in the pecond action, in 
nature of assumpsit." On motion to set aside the answer first served, it was held, 
that a defendant cannot treat an amended complaint as a new suit, although it wholly 
change the nature of the action. His remedy in such a case is, by motion to set 
aside the amended complaint The court granted the motion to strike cut the answer 
first served, with leave to the defendant to move to set aside the amended complaint, 
and if that motion was granted, the first answer was to stand and the second to be 
set aside. McGrath v. VanWyek, 2 Sand. S. C. R, 651. 

It seems doubtful if this section applies to pleadings in actions commenced after a 
plea of title in a justice's court Cusson v. Whalon, 1 Code Reports, N. S., 27. 

Defendant who obtained leave to plead as a matter of favor could not afterwards 
amend of course. Lewis v. Watkins, 6 Hill, 230. 

It is presumed that notwithstanding what fell from the court in Hasbrouck v. 
McAdam, 3 Code Rep., 39, a party may by amendment of course, change the place 
of trial named in the complaint. 7 Cow., 164. 

The role of the late court of chancery, allowing a defendant to amend 
of course at any time before answer, did not apply to a bill sworn to by the plaintiff 
as an injunction bill. Parker v. Orant, 1 Johns. Ch. Rep., 434. Perhaps, however, 
under the present system a complaint which prayed an injunction might be amended 
of coarse, at least in any respect which does not affect the plaintiff's right to the 
iojunctioD. 

By the practice in chancery, before an answer had been put in, a plaintiff might 
amend of course by adding matter that had occurred after the filing of the bill. Story 
£q. PI., s. 885. Candler v. PettiU 1 Paige, 168. Ogden v. Gibbons, Halst. N. Jer. 
Dig., 172. But after answer had been pat in, the only way in which the plaintiff 
could introduce matter, occurring after the bill had been put in, was, to file a 
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■applemental bill. Safford v. HowUit, 1 Pai^e, 200. Saunders ▼. FroMt, 5 Pick., 
276. The exceptions to this rale were where the plaintiff, at the time of filing hie 
bill, had an inchoate right depending for being made perfect by some e?ent, on the 
occurring of which the plaintiff might amend by stating the fact of the happening of 
snch eveuL Humphreysir. Humphreys^ 3 P. WnM., 348. Kin t. Hmnnat 3 Bland., 26. 

Under the late 174ih section the plaintiff had twenty aays after a demurrer in 
which to amend his complaint ; and where a defendant demarred to the complaint, 
and noticed the issne of law for trial, and took judgment in the abeence of the plaintiff, 
within twenty days after service of the complaint, the judgment was set aside. 
Morgan v. Leland, 1 Code Rep., 123. 

Under the practice prior to the code, a defendant could not amend as of course by 
withdrawing a demurrer and putting in an answer. Bleekerr. Bellinger, 1 1 Wend., 
179. It seems doubtful if he may do so under the present practice. Such a proceed- 
ing is more properly a substitution of one pleading for another than an amendment 

The provisions of this section can apply only to cases where the first pleading pot 
in is regular, for if the opposite party on receiving an irregular pleading, prepare to 
move to set it aside for irregularity, the party pleading it cannot amend without pay- 
ment of the costs of the opposite party. Willianu ▼. WilkinMn, 1 Code Reports, 
N. S., 20. 

The right given by this section is not per ee a stay of proceedings. Cusson y, 
Whalott, 1 Code Reports, N. S., 27. 

^ 173. [149.] (Amended.) — Court may order amendment. — 
The court may be/ore or after judgment in furtherance of jus- 
tice, and on such terms as may be proper, amend any plead- 
ing or proceeding, by adding or striking out the name of any 
parly, or by correcting a mistake in the name of a party, or a 
mistake in any other respect, or by inserting other allegations 
material to the case, when the amendment does not change sub" 
stantially the claim or defence by conforming the pleading or 
proceeding to the facts proved. 

This section embraces only a portion of section 173, as it stood prior to amend- 
ment. The words ** may before or after judgment," are substituted for the words 
'* at any time," and the words " when the amendment does not change substantially 
the claim or defence " for the words ** or." 

The limitation inserted by the amendment into this section, seems only confirma- 
tory of the construction which the courts had put on the section prior to amendment. 
The amendment reMoreslhis section very neariy to the form in which it was formed 
in the code of 1848, in which code it was section 149. The only difference in the 
two worthy of note, is that the code of 1848 used the words " cause of action," and 
this code uses the word claim. 

The very terms of this section, 149, (uow 173) are sufiicient to show that it was 
the intention of the framers of the code to endow the court with the most enlarged 
discretionary powers, in granting amendments. The only proper inquiry for the 
court, i«, whether the proposed amendment will change substantially the cause of 
action or defence, or if not, whether it will be in. furtherance of justice to allow it. 
Per Harris, J., in Butcher v. Stuck, 3 Pr. R., 322. 1 Code Rep., 1 13. 

The first three sections of the chapter of the code relating to amendments, pro- 
vide for variances discovered at the trial. This section is designed to take the place 
of 2 R. S., 424, B. 1., and is the one upon which amendments are to be allowed on 
application to the court other than at the time of trial, and this section has prohibited 
an amendment which shall change substantially the cause of action or defence. 
Spalding v. Spalding, 1 Code Rep., 64. 3 Pr. R., 297-300, and on the argument 
of a motion by defendant to set aside proceedings to obtain the immediate possession 
of personal property, and on the plaintiff asking leave to amend the court. Sill, J., 
permitted the amendment, and said : the former and present statates, so far as they 
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relate to this point, are ■obstantially the same. The anthorities are in faTor of al- 
lowing this amendmoi.t. {Cutler t. Rathbone, 1 Hill, 204. Staeey v. Famham, 
2 Pr. R.» S6. Miikin t. Sellye, 6 Hill, 623, 8. C. 3 Denio, 54. Berrien v. Wester^ 
velt, 12 Wend. 194. lb. 

The complttint may be amended in the amount claimed by the plaintiff, in aa 
aelion on contract for the recovery of money only, even after a reply, repeating the 
original daim, and both pleadinirs ver.fied. Merchant v. New-York Life Ina, Co, 
2 Sand. S. C. R., 669. 2 Code Rep., 66-87. 

Where a defendant omitted, within the prescribed time, to adroit service of a 
rammoDs and complaint deposited by the plaintiff with a justice of the peace in pur- 
suance of § 56 ; and upon the plaintiff bringing an action upon the undertaking of 
the defendant, deposited with the justioe ; the defendant moved for leave to admit 
service of the summons and complaint, and to stay pli^ntiff's proceedings on the 
undertaking — lield, that this court had no power either under this section or other- 
wise to grant such relief. There was no action pending until the service of the sum- 
mons (^ 139.)-^Conseqiiently the court had no jurisdiction. Davis v. Jone$t 3 Code 
Rep., 63. 4 Pr. R., 340, under the form of an amendment, a plaintiff must not iutro- 
dnoe matter which would, in effect, make a new bill. Verplanck v. Mercht, Jn9, 
Co.y 4 Edw. 46. Dodd v. Aetor^ 2 Barb. Ch. Rep., 395. 

A bill cannot be amended in its prayer so as to change its object. Curtise v. 
Leantt, 4 Edwards' Ch. R., 246. 

Where in an action pending when the code went into effect, a motion was made 
to strike out the names of parties who had been improperly joined as defendants, it 
was objected that such an amendment could not be allowed, as it would change sub- 
stantially the defence, the court nevertheless allowed the motion, and per Mnson, J., 
There can be no doubt but this amendment is fully authoriaed by this section. I 
think the clause which seems to limit the power of amendment, is confined to the 
last case of amendment provided for, namely the" conforming the pleading or pro- 
ceeding to the facts proved." The statute of amendments in the revised Ktatutes is 
undoubtedly retained by the code, and I do not see that there is any conflict between 
the two, and the design of the code was to leave the statute of amendments us con- 
tained in 2 R. S., 424., ss. 5*6 untouched, and the provisions relating to amendments 
contained in the code are to be considered only in addition to, and as a further power 
of amendment conferred upon the courts, and the provisions of the code and the re- 
vised statutes are to be construed ti^ether. Brown v. Babcock 3 Pr. R , 305, I Code 
Rep., 6G ; but per Sill J. The code has somewhat restricted the power of allowing 
amendments. An amendment by adding a party defendant may be made, if it does 
not change substantially the cause of action or defence ; and where in an action, com- 
menced before the code, against A. to recover for the transportation of a quantity 
of com, the plea was the general issue. The cause was referred and on the hearing 
it appeared that B. was jointly interested with the plaintiff in the profits of the trip 
when the corn was carried. The plaintiff moved to amend by adding the name of 
B. as plaintiff The court granted the motion, and said : it cannot be pretended 
that the adding the name of B. as plaintiff will substantially change the cause of ac- 
tion or defence. To say that it does because it deprives the defendant of thut branch 
of his defence which rests upon the non-joinder of B., would be, in effect, to declare, 
that no amendment could be made by adding the name of a plaintiff. Duteher v. 
Slack, 3 Pr. R., 322, 1 Code Rep., 1 13. One of several plaintiffs having been dis- 
charged under the two-third act and assigned his properly to a co-plaintiff; after suit 
commeuced, issue joined, cause referred, and some tesiimony takfu, plaintiffs were 
allowed to amend by striking out the name of the plaintiff so discharged, and to 
•how in the complaint the assignment to the co-plaintiff. Davie v. Schermer' 
korn^ 5 Pr. R., 440. 

And under the code of 184B, Edmonds J., in an action of awumpsit after the 
plaintiff had closed his case, and after motion for nonsuit,' gave leave to the plaintiff 
to amend by striking out the name of one of the defendants. Bemie v. Branson^ 1 
Code Rep., 27 ; and under similar circnmslanees gave the plaintiff leave to substitute 
a count on a special contract for a common count. Jackeon v. Sanders, 1 Code 
Rep., 37, and also to add a material avesment Keese, Ex^ors oft v. Fullerton, 1 
Code Rep., 52. 

Again, per Parker, J., in Doti^s v. Qreen^ 3 Pr. R.. 378. "The question to be 
determined is, whether the permitting the plaintiff to alter the prayer of his com- 

10 
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filaint, M as to claim the property itselfi and damafrea for its deteDtioa, instead of 
■imply praying judgment for the value of the property, is changing substantially the 
cause of action ?" It is changing the form of the action, or rather the class to which 
it belongs, but not the cause of action. The cause of action is made up of the facta 
which entitle the piaintilT to relief. The injury complained of, is the cause of ac- 
tion, and such is the sense in which the words are used. Under the revised statutes, 
the discretion of the court was not limited, and under those statutes, the court 
frequently allowed a change in the form of action. 1 How. Sp. T. R., 82 ; 2 lb., 
43 ; 3 lb., 148. 

The New-Tork common pleas permitted the plaintiff to amend by adding a 
count in his declaration, after two trials had, resulting in the defendant's favor, it 
not appearing that the defendant had been misled as to the plaintiff's cause of action, 
«r that the plaintiff would introduce a new cause of action. Burnap v. Hallordn^ 
1 Code Rep., 51. 

In case of amendment under this section, the party asking to amend ought to 
be required to make the opposite party good by paying him the fees, as fixed by 
statule, for the additional expense which the amendment would render necessary, 
and therefore, where a plaintiff, after answer, and after the taking the testimony of 
a witness for the plaintiff, de bene esse, but before notice of trial, moved to amend 
his complaint, the court permitted the amendment, on payment of the defendant's 
costs of resisting the motion, ((10, and the allowance *' for proceedings before notice 
of trial, ^," and such disbursements as are chargeable by statute, against the un- 
successful party, but refused an allowance for defendant's attending to take the evi- 
dence, <fe benee8se,as it is not chargeable by statute against the unsuccessful party. 
Hare v. White, 1 Code Rep«, 70. 3 Pr. R., 296. And, per Mason, J. The language of 
this section is <* in furtherance of jnetice^ and on such terms as may he proper." 
The language of the revised statutes, (2 R. S.,424, s. 2,) is "for the furtherance 
tf justice, and on such terms us shall be just,** and it seems, therefore, from the 
striking similarity of the expression in the two statutes, as to the terms on which 
amendments should be allowed, that the decisions of the courts under the revised 
statutes, may be considered as safe guides as to the terms upon which similar amend- 
ments are to be allowed by the courts under the code, and the practice is well 
settled in the former case. Downer v. Thompson, 6 Hill, 377 ; Carrier v. Delay^ 
3 Pr. R., 173 ; Brown v. Bubcock, 3 Pr, R., 305, 307. 1 Code Rep., 66. 5 Pr. R., 421. 

It was held, atone time that although the conrt had power by the revised statutes, (2 
R. S., 55G, 8. 34,) to amend a bond given on appeal, on the application of the obligees, yet 
an undertaking under tke code could not be so amended ; that it was not a " pleading 
or proceeding ^* within this section. Langley v. Warner, 1 Code Rep-, 111. 3 Pr. 
fi., 363, — and that at most, It could only be amended on the application of the sureties. 
Jb. It was afterwards held that the undertaking in substance and legal effect did not 
difier from the appeal bond required by the revised statutes, and was a *' proceeding " 
within the meaning of that word in this section, and might be amended in further- 
ance of justice. Wilson v. Allen^ 3 Pr. R, 369. And leave was granted to amend 
the undertaking in that case, with the written consent of the sureties to be annexed 
to and filed with the amended undertaking ; and see Burns v. Bobbins, 1 Code 
Rep., 62. 

And where on a motion in the court of appeals the affidavit was entitled in the 
«( supreme court," the court of appeals held that this section did not apply to affida- 
vits, and refused to give leave to amend the affidavit. ClickmanY. Clickman, 3 Pr. 
R., 365, 366. 

A motion to amend a record for errors in making it up, after appeal, should be 
made to the court below. With such errors, the appellate court has uolhiug to do. 
It is of course, after the record is amended, to allow the copy sent to the appellate 
court to be also amended. Luyster v. Sniffin, 3 Pr. R., 250. 

Where, in a complaint for slander, the place of trial named was Ulster county, 
and the summons stated that the plaintiff would apply at the next Albany circuit for the 
relief, &c., the court permitted the plaintiff to amend and re-serve the summons. 
Warner v. Kenny, 3 Pr. K., 323, 324. 

The general rule is, that a party who has not applied for an amendment until 
after he has been nonsuited, is too late to ask for a new trial in addition to an amend- 
ment ; but where a plaintiff had been nonsuited on the ground that his declaration 
contained no count adapted to the nature of the case, it appearing that the defendant 
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had not been misled, that the cauae had been once tried without any objection 
having been made, that the statate of limitatious had attached, and that sach relief 
would be manifestly in fartberance of justice, the coart allowed the plaintiff to 
amend his declaration nuncpro tunc, and set aside the nonsuit, on the payment of 
costs. Baleom v. Woodruff, 7 Barb., S. G. R., 13. 

When, and on what terms bills for partition may be amended 7 Vanderwer' 
ker T. Vanderwerker, 7 Barb. S. C.R., 221. 

Where a wife had sued her hasbaud, without appearing by a next friend, and 
the court held a next friend necessary, the court allowed the proceedings to be 
amended by inserting the name of a next friend. Forrest t. Forrest , 3 Code Rep., 
254. 

An amendment by adding new parties is a waiver of a default previously taken, 
Scudder v. Voorkis, 1 Barb . S. C. R., 55. 

An amended pleading takes the place of, and supersedes the original 4 Pr. R., 174. 

A notice of appeal could not be amended by making it a notice of rehearing. 
Wilson v> Onderdonkf 1 Code Rep., 64. 3 Pr. R., 319. See now section 174. 

Can an appellate court amend a bill of exceptions in matter, either of form or 
substance ? Onondaga Mutual Insurance Co. v. Minard, 2 Coms. 98. 

Affidavits denying the truth of the matter, proposed to be inserted in a bill by 
way of amendment, form no sufficient objection to the application to amend. Coster 
V. Griswold, 4.Edw. Ch. R., 364. 

It has been the practice to allow a party opposing a motion to amend the defects 
complained of, without a new motion on his part, when the amendment proposed is 
proper in itself, and the court can see no reason from its practice and the nature of 
the case, that any new facts can be presented that ought to defeat it The practice 
is calculated to save parlies expense and trouble, and expedite the proceedings, and 
will be followed hereafter. Spalding v. Spalding, 1 Code Rep., 64, 3 Pr. R., 297- 
300. See also, Weare v. Slocum, 1 Code Rep., 105. 3 Pr. R.j 397-398. 

^ 174. [149.] (Atnended.) — Court may give relief in case 
of mistake. — The court may likewise, in its discretion, and 
upon such terms as may be just, allow an answer or reply to 
be made, or other act to be done after the lime limited by this 
act, or by an order enlarge such time ; and may also in its 
discretion, and upon such terms as may be just, at any time 
within one year after notice thereof, relieve a party from a 
judgment, order, or other proceeding, taken against him 
through his mistake, inadvertence, surprise, or excusable neg- 
lect, and may supply an omission in any proceeding; and 
whenever any proceeding taken by a party fails to conform 
in any respect to the provisions of this code, the court may, 
in like manner, and upon like terms, permit an amendment of 
such proceeding, so as to make it conformable thereto. 

This was formerly part of section 173. 

Mason, J., said: It should be home in mind, that section 173 of the amended 
code (code of 1849 in substance, section 174 of this code) is new, and although a sub- 
stitute for section 149 in the code of 1848, that its language is much broader and 
more comprehensive, and the amendment, 1 have no doubt, was suggested by the 
difficulties arising under the code of 1848, in similar cases, (omitting to give notice of 
appeal in due time.) as will appear by a reference to the cases Schermerhom v. 
Mayor of New-York, 3 Pr. R., 254, 258 ; and also the case of Burch v. Newbury, 
3 Pr., 271, 276, in the latter of which cases it is generally understood that one of the 
commissioners of the code felt himself much grieved because a rehearing could not bo 
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allowed his client imder the code of 1848, when he had served his notiee of rehearinjr 
after the time limited by the statute had eapired — and which, perhaps, may have 
befn the cause of the amendment as found in section 173 of the code of 1849. See 
also Wilwn v. Onderdonk, 1 Code Rep., 64. 

It has also been tugjyested, that the 405th section of the code of 1849 should bo 
read in cooiieetion with this section, and as limitingr the power conferred by the latter 
section. I do not so rej^rd it. Crittenden w. Adame^ 3 Code Rep., 146*147 . 
Rowell T. MeCormiek^ 5 Ft. R., 337 ; 5 Jb., 310. 

Thou, where a party omitted to serve his notice of appeal in due time, after service 
moved for an order that his appeal be considered good and valid, notwilhstandiog 
this defect ; and per Mason, J. : I am of opinion that this section is broad enoogh to 
embrace the case under consideration, and to authorize this court to grant au order 
that the said appeal be allowed to stand, and be considered good and valid, as the 
papers before ns show that this appeal was tuken in good faith to review a judgment 
of (he circuit court, and that there is a probttbility of a failure of justice if this motion 
be denied, ifr. See also Renouil v. Harris, 2 Code Rep., 71. Traver v. SilvernaU, 
ib., 69. Eno$ v. Thomae, 5 Pr. R., 361. 

^ 175. [150.] Suing a party by a fictitious name^ when 
allowed. — When the plaintiff shall he ignorant of the name of 
a defendant, such defendant may be designated in any plead- 
ing or proceeding, by any name ; and when his true name 
shall be discovered, the pleading or proceeding may be 
amended accordingly. 

See Pindar v. Black, 2 Code Rep., 53. 4 Pr. R., 95, in note to section 181 of 
this code. 

§ 176- [151.] No en'or or defect to be regarded^ unless it af- 
fect substantial rights. — The court shall, in every stage of an 
action, disregard any error, or defect in the pleadings or pro- 
ceedings, which shall not affect the substantial rights of the 
adverse party ; and no judgment shall be reversed or affected 
by reason of such error or defect. 

This section was substituted for section 151 in the code of 1848, and under that 
section, where a declaration was delivered to the sheriff for service in June, 1848, but not 
served till after June I, 1848, it was held that the declaration must be set aside, and 
that the party could not be relieved by that section. Diefendorf v. Eltcoodf 3 Pr., R. 
285. I Code Rep., 42. 

Where an affidavit to obtain an order of arrest was entitled in the cause, before 
the action was commenced, it was held to be a defect not affecting the substantial 
rights of the adverse party, and might, therefore, be disregarded under this section. 
Pindar v. Black, 2 Code Rep., 53. 4 lY R., 95. See section 406, and sections 
173 and 289, note. 

This section does not apply to pleadings in actions commenced before the code 
took effect Dennietoun v. Mudge, 4 Barb., S. C. R., 243. 

% 177. [152.] Supplemental complaint^ answer^ or reply. — 
The plaintiff and defendant respectively, may be allowed, on 
motion, to make a supplemental complaint, answer, or reply, 
alleging facts material to the case, occurring after the former 
complaint, answer, or reply, or of which the party was igno- 
rant when his former pleading was made. 
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In an action in the sopreroe court a county judffo cannot make an order nnder 
this ■ection, allowing a supplemental pleading. Merritt y. Sloeuniy 1 Code Rep., 
68. 3 Pr. R., 309. So held nnder the code of 1848. See now, section 401, 
sob. S. 

A. sued B. for an assault and battery. Afterwards, D. sued A. for slander. After 
Mne joined in the action of A. against B. The action of B. against A. was tried, and 
on the trial A rets up in mitigation of damages the assault and battery for which he 
was then suing B. B. recovered only six cents damages, and in consequence, as was 
alleged by him, of the setting up of such assault, Slc,, in mitigation. B. now moved 
for leave to make a supplemental answer, to introduce the facta which had taken 
place since issue joined, and insisted, that as the plaintiff A. had set np the assault, 
Slc, in mitigation of the action by B., he could not now recover damages for such 
assault. The court granted the motion, and said the facts which transpired on the 
former trial were material. How far they will go towsrds estabfishing a defence, it 
is not nec^sary to say. Radley v. Houtaling, 4 Pr. R., 251. The provisions of this 
section, it is presumed, will authorize a supplemental answer in the oases where a 
plea of /luis darrien continuance was formerly allowed. The provision contained in 
this section does not enable a party to set up by way of supplemeutal answer any 
defence known to him before the putting in of his former answer. Houghton v. 
Skinner, 5 Pr. R., 420. No doubt, the plea of puts darrien continuance cannot be 
pot in a matter of right after verdict 2 Tidd*s Pr., 775. 1 Paiue and D. Pr., 508. 
1 Burr. Pr., 423. Palmer v. Hutching, 1 Cow., 42. And leave to put in an answer 
in the nature of a plea puis darrien continuance was refused, after two trials, where 
the defendant had knowledge of the faots sought to be set up thereby before answer- 
ing in the cause. Houghton v. Skinner, 5 Pr. R., 420. 
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Of the provisional remedies in civil actions. 

CBArrca. I. Arrest and bail. 

II. Claim and delivery of penonal property. 

III. Injunction. 

IV. Attachment 

V. ProTisional remedies. 



Chapter I. 
Arrest and bail. 

Section 178. No person to be arrested, except as prescribed by this act 

179. Cases in which defendant may be arrested. 

180. Order for arrest, by whom maide. 

181. Affidavit to obtain order. To what actions this chapter is applicable. 

182. Security by plainliff, before order for arrest 

183. Order, when made and its form. 

184. Affidavit and order to be delivered to sheriff, and copy to defendant. 

185. Arrest, how made. 

186. Defendant to be discharged on bail or deposit. 

187. Bail, how given. 

188 ) 

189* t Surrender of defendant. 

190. Bail, how proceeded against 
. 191. Bail, how exonerated. 
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192. Delivery of undertakings to plaintiff^ and its acceptanoe or rejection 

by him. 

193. Notice of jostification. New undertaking, if other bail. 

194. Qualification of bail. 

196* ( JoB^i^cation and allowance of bail. 

197. Deposit of money with aheriff. 

198. Payment of money into court by eheriffi 

199. Substituting bail for deposit. 

200. Money deposited liow applied, or disposed of. 

201. Sheriffi when liable as bail ; and his discharge from liability. 

202. Proceedings on judgment against sheriff. 

203. Bail liable to sheriff. 

204. Motion to vacate order of arresti or reduce bail. 

205. Affidavits on motion. 

^ 178, [163.] No person to be arrested, except as prescribed 
by this act. — ^No person shall be arrested in a civil action, ex- 
cept as prescribed by this act ; but this provision shall not 
affect the act to abolish imprisonment for debt, and to punish 
fraudulent debtors, passed April 26, 1831, or any act amend* 
ing the same, nor shall it apply to proceedings for contempts. 

This section is identical with section 153 of the code of 1848, and upon that 
section it was held by the superior court, that the writ of 'n« exeat or equitable bail 
was abolished, and that arrest and bail as provisional remedies in ciyil actions of an 
equitable nature, could be obtained only in the cases and in the manner prescribed 
by the code. {Fuller ▼. Etneric^ 2 Code Rep., 58.) The same decision was como 
to by the supreme court at special term. {Forest ▼. Forest, 3 Code Rep., 121 ;) but 
on appeal in that case to the general term, it was held, that the writ of ne exeat was 
not abolished, that it remained as a ** provisional remedy,^* which^could not with 
propriety be denied to suitors when asked for in a proper case. That to authorize 
the iasning of a ne exeat, facts must be set out sufficiently on which the court or 
judge can repose its belief. Mere fears and apprehensions of the party are iusnffi- 
cient Forest v. Forest, 5 How. Pr. R., 125. 3 Code Rep., 141. 

It is not necessary, although it is usual, that a ne exeat should be by writ, it may 
be by order enforced by attachment for contempt. ** I see nothing in the code to 
prevent such a practice, and in case it should be adopted instead of issuing the writ 
in the first instance, section 178 would clearly warrant an arrest, per Edmonds, J. 
lb. By the judiciary act of 1847, (Laws of 1847, p. 640, s. 13,) a justice of 
the supreme court or any county judge, may out of court, allow writs of ne exeat 
in suits and proceedings in the supreme court. It is a general rule that if the cred- 
itor can arrest his debtor in the ordinary form of law, he is not entitled to a writ of 
ne exeat, and the fact that the defendant has been arrested in the ordinary form of 
law is a fatal objection to an applicalion for a writ of ne exeat. The granting of 
this writ is entirely in the discretion of the court, and is granted with much caution. 
Pratt V. Wells, 1 Barb. S. C. R., 425. A person coming into this State for the sols 
purpose of giving testimony as a witness in an action at law, cannot be taken on a 
writ of ns exeat while waiting to give evidence. Dixon v. Ely, 4 Edw. Ch. R., 
557. For the proceedings as to giving bail, &c., on a writ of ne exeat, see Laws of 
1845, p. 251, and see further 2 Barb. Ch. Pr. 

In the United States district court for the southern district of New York, a ques- 
tion arose, whether by this section a defendant in the United States admiralty courts, 
had the same exemption iVom an arrest within this State as a defendant in a State 
court of this State ? And it was determined that he had not. Gaines v. Travis, 2 
Code Rep., 102. 

§ 179. [164.] (Amended.) — Cases in which defendant may 
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be arrested.-^The defendant may be arrested, as hereinafter 
prescribed, in the following cases : — 

1. In an action for the recovery of damages, on a cause 
of action not arising out of contract, where the defendant is 
not a resident of the State, or is about to remove therefrom, 
or where the action is for an injury to person or character, or 
for injuring, or for wrongfully taking, detaining, or converting 
property. 

2. In an action for a fine or penalty, or on a promise to 
marry, or for money received, or property embezzled, or frau- 
dulently misapplied, by a public officer, or by an attorney, 
solicitor, or counsellor, or by an officer or agent of a corpora- 
tion, or banking association, in the course of his employment 
as such, or by any factor, agent, broker, or other person in a 
fiduciary capacity, or for any misconduct or neglect in office, 
or in a professional employment. 

3. In an action to recover the possession of personal prop- 
erty unjustly detained, where the property or any part there- 
of has been concealed, removed or disposed of, so that it can- 
not be found or taken by the sheriff, and with the intent that it 

4 

should not be so founds or taken^ or with the intent to deprive the 
plaintiff of the benefit thereof. 

4. When the defendant has been gifilty of a fraud, in con- 
tracting the debt, or incurring the obligation for which the 
action is brought, or in concealing or disposing of the property! 
for the taking, detention, or conversion of which the action is 
brought. 

5. When the defendant has removed, or disposed of his 
property, or is about to do so, with intent to defraud his cred- 
itors. 

But no female shall be arrested, in any action except for 
a wilful injury to person, character, or property. 

The amendment is the insertion of the words in iialie in snbd. 3. 

Note to aubd, 1. — An action for crim, eon. with the plaintifTs wife is an " injury 
to the person" of the plaintiff, within this subdivision. Delamater v. Ruasellt 2 
Code Rep., 147. 4 Pr. R., 234, and so is an action for seduction. Taylor v. North, 
3 Code Rep., 9. 

Note to $uhd. 2. — ^This subdivision is controlled by subdivision 5, and therefore, 
in an action by a male against a female for a breach of promise to marry, the defend* 
ant cannot be arrested. Siefke t. Tuppey, 3 Code Rep.« 23. 

Under this subdivision it was held that ** all indebtedness not based on credit bat 
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OD confidence," came within this provision. (Dunaher v. Mayfr, 1 Code Rep., 87.) 
This proposition does not, however, appear to have been generally concurred in, and 
it was afterwards held, that an a^eiit employed to collect, and who does collect 
moueyi but refiiaes to pay it over, could not be arrested on the ground of having 
received the money in a fiduciary capacity, {Smith v. Edmonds, 1 Code Rep., 86. 
White V. McAllitter^ ib. 10€,) and so where A. conveyed property to B. to enable 
B. to raise ||2,5U0 on mortf^ge for A's use, and B. without A*s knowledge raised 
^6,000 on the property, and appropriated it and refused to account, held, that he 
could not be arrested except on an affidavit of his being a non-resident, or about to 
quit the State. Smith v. Edmonds, 1 Code Rep., 86. 

These decisions were all, however, under the code of 1848. In the code of 1849, 
sobdivisiou 4 was added to this section, and would perhaps embrace cases similar to 
the above. As to who areVublic officers, see 1 R. S., 85. 

Note it subd. 3. — (Amended.) The amendment is the part printed in italic. It 
is made evidently to prevent the recurrence of such a decision as that to which the 
supreme court felt bound, although most reluctantly, to arrive at in the case of Van 
Nests V. Conover, 5 Pr. R., 1848. In that case they held that in an action 
for the recovery of personal property, the defendant was liable to be arrested if the 
property had been removed, so that it could not be found by the sherifiT, and that it 
was not necessary to justify such arrest, to show that such removal had been made 
with the intent that it should not be found or taken, or with the intent to deprive 
the plaintiff of the benefit thereof. The superior court, however, in Roberts v. Ran- 
dall, 5 Pr. R., 327. 3 Code Rep., 190, did not concur with the opinion of the supreme 
court, and decided that the defendant could not be held to give the security for the 
payment of the judgment that might be recovered as required by the third subdivi- 
sion of section 179 of the code, except in cases where he has removed, concealed 
or disposed of the property so that the sheriff cannot take it; that he could only be held, 
to give the bail provided In the other subdivisions of the same section. The court 
gave no opinion as to cases in which a defendant parts with the possession of the 
property in fraud of the suit for its recovery. See note to subdivision 5. 
Note to subd. 4. See note to subd. ^. 

Note to Subd. 5.—'* In Starr v. Kent, 9 Code Rep., 3, it was held by a judge of the 
New- York common pleas, that a female might be arrested in an action to recover 
the possession of personal property, if the property was concealed, removed, or dis- 
posed of, so that it could not be found or taken by the sheriff. But in the subsequent 
case of Tracy v. Leland, 3 Code Rep., 47. 2 Sand. S. C. R, 739. 6 Leg. Obs. 234 ; the 
superior court refused to be bound by the case of Starr v. Kent, and held that the con- 
cealment, removal, and disposal of a piano by a female, does not subject her to be held 
to bail. That a female can be arrested only for wilfully, wantonly, or maliciously 
injuring property, but not for a detention or conversion of it A female cannot be 
arrested in an action against her for a breach of promise to marry. Siefke v. 
Tuppey, 3 Code Rep., 23. 

§ 180. [155.] Order for arrest^ by whom made. — An order 
for the arrest of the defendant, must be obtained from a judge 
of the court in which the action is brought, or from a county 
judge. 

§ 181. [156.] Affidavit to obtain order. — The order may 
be made, where it shall appear to the judge by the affidavit 
of the plaintiff, or of any other person, that a sufficient cause 
of action exists, and that the case is one of those mentioned 
in section 179. 

To what actions this chapter applicable* — The provisions of 
this chapter shall apply to all actions included within the pro-* 



161 

visions of sectioD 179, which shall have been commenced since 
the thirtieth day of June, 1848, and in which judgment shall 
not have been obtained. 

The principle! of the former practice as to affidavits to hold to bail showing canse 
of action, and connler affidavits remain as under the practice prior to the code. — 
Martin v. Vanderlip, 1 Code Rep., 41. 3 Pr. R., 265. Adama v. MilU, ib. 219. 
The affidavit to authorize this order must be po8itive» and make out a prima facie 
case against the defendant {lb.) It most show, 1st, that a sufficient cause of action 
exists. 2nd, that it is among those specified in the 179th section. It is not sufficient 
to state that " the case is one of those mentioned in section 179." It most appear 
from the fncls stated that it is such a case. Pindar v. Black, 2 Code Rep., 53. 4 
Pr. R.. 95. 

The affidavit need not state that " an action has been, or is about to be commen- 
ced.*' 76. 

The "name" of the party to be arrested need not be stated. If unknown, he 
may be designated as *' the real defendant " in the suit or proceeding, and whose 
name is not known, or by any name, as for instance, ** The man in command of the 
Stoop Hornet:* Ib. 

The ** entitling the affidavit in a suit '* may now be disregarded. Ib, 

An affidavit stating that a defendant is " going to California " is not sufficient. 
It must appear that the defendant is " going out of the State with an intent to take 
np his residence " at the place indicated. Brophy v. Rodger s, 7 Legal Obs., 152. 

The affidavit must show that the defendant has removed or disposed of his prop- 
erty, or is about to do so, eecretly. Anon, 2 Code Rep., 51. 

The order may be made before service of the summons and complaint. Dunaher 
▼. MeytTy 1 Code Rep,, 87. 

The affidavit may be on information and belief, but must in that casf«, set forth 
the source of such information, and a belief in its troth, and the facts and circumstan- 
ces on which such deponent's belief is founded. And per Edmonds, J., 

** It would not do to lay it down as a general rule, that an order of arrest could 
never be granted on information and belief, or without a positive averment of facts 
by persons conversant of them. That would be to forbid an arrest in a large class 
of cases, where it would be manifestly proper, such, for instance, as those where a 
purchaser from the country makes representations in the city, the truth or falsity of 
which can be ascertained onlyin the country, in the vicinity of the purchaser's residence. 
Such a rule, in that case, especially, where this coutract of sale is rescinded because 
of fraudulent representations, would require, for a provisional remedy, as much evi- 
dence as would be necessary for a final recovery. 

But on the other hand, those considerations would not justify the ordering an 
arrest upon the general allegation contained in this case, that the plaintiff has been 
informed and believes that the representation was false. The nature and quality, 
and perhaps the sources of the information obtained, must be set forth, so that the 
court may be able to ascertain whether the party is right in entertaining the belief 
to which he deposes. By the code, the officer applied to for the order to arrest, 
must determine upon the propriety of granting it. There must be something for his 
mind to act upon. He must entertain a belief that the charge made is true. Such 
an affidavit as that used in this case would answer none of these requisites, but 
would substitute the belief of the party for that of the judge. 

If, in this ease, the plaintiff had stated that he had made mquiries in Michigan, and 
had there been informed by Churchill and others, who would be likely to know, that 
there was no such firm as Churchill & Co., or that defendant had never been a' 
member of it ; or if he had stated that he ha^ ascertained, stating the source of his 
information, that Churchill had made oath in court there, that there was no such 
firm, there would have been something for the judge's mind to act upon, some means for 
that officer's determining whether the plaintiff was right in believing the represen- 
tation false ; there would have been some means afforded the defendant of testing 
the accuracy of the plaintiff's affidavit, aome mode provided of insuring accuracy by 
the fear of a conviction for perjury. But upon Uiis affidavit there Is not only nothing 
for the judge's mind to aci upon and ascertain whether the plaintiflfs belief was well 
founded, but no means for the defendant's proving the incorrectness of the affidavit, 
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however false it might he, and no mode of punisbiog such falsehood. To allow sooh 
a practice would be, in fact, substitution the opinion of the party for that of the 
judge, and removing ail control and supervision by the judges, which the law has 
provided over the power of arresting defendants. So far as the facts may be within 
the knowledge of the plaintiff, such as the existence of the debt and the manner in 
which it was contracted, they most be stated positively ; but so far as they neces- 
sarily rest on information derived from others, they most be so stated, when the 
sources and nature of the information are particularly set out, and good reason is 
given, why a positive statement of them cannot be procured. 

The original affidavit, therefore, on which the order of arrest was obtained in this 
case, was defective, and did not warrant the defendant's arrest. The other affidavits 
nsed on this motion do not supply the defect. The only material additional allega- 
tion contained in them is in reference to ChurchiU's affidavit in the courts of Michi- 
gan. That affidavit is not so verified that it can be referred to as such on this mo- 
tion, and it is presented simply as a paper which the . plaintiff is informed and be- 
lieves is a copy of one filed in Michigan. There is no statement of the ronrces of 
that information, no means of the defendant's ascertaining whether such information 
had actually been received by the plaintiff, nor for the court's determining whether 
he was right in believing it. It is, in fact, liable to the same objection that exists 
against the original affidavit, and both are defective, inasmuch as they substitute the 
belief of the party for that of the judge. The order of the special term must be af- 
firmed, with costs. Wkitloek v. Roth, 5 Pr. R., 143. 

^ 182. [157.] Security by plaintiff before order of arrest. — 
Before making the order the judge shall require a written un- 
dertaking on the part of the plaintiff, with or without sureties, 
to the effect, that if the defendant recover judgment, the plain- 
tiff will pay all costs that may be awarded to the defendant, 
and all damages which he may sustain by reason of the arrest, 
not exceeding the sum specified in the undertaking, which 
shall be at least one hundred dollars. If the undertaking be 
executed by the plaintiff, without sureties, he shall annex 
thereto an affidavit that he is a resident and householder or 
freeholder within the State, and worth double the sum speci- 
fied in the undertaking, over all his debts and liabilities. 

This undertaking must be filed with the clerk of the court, (sec. 423.) but no 
copy need be served on the defendant Leopold v. Poppenheimer, I Code Rep., 39. 
And the omission to serve a copy of the order of arrest, at the time of the arrest, is 
an irregularity only, and does not entitle the defendant to his discharge. Keeler v. 
BeltB, 3 Code Rep., 183. But the defendant may move for an order on the plain- 
tiff* to serve him with a copy of the order of arrest, and his motion will be granted, 
with costs. lb. Probably, however, to entitle him to costs, it will be held that he 
should first demand a copy ; and if it were refused him, then he would be entitled to 
have an order made, with costs. 

<^ 183. [158.] Order ^ when made^ and its form. — The order 
may be made to accompany the summons, or at any time 
afterwards, before judgment. It shall require the sheriff of 
the county, where the defendant may be found, forthwith to 
arrest him and hold him to bail in a specified sum, and to re- 
turn the order at a time and place therein mentioned, to the 
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plaintiff or attorney by whom it shall be subscribed or en*- 
dorsed. 

No copy of tho nndertaking need be delivered to the defendant. When the offi* 
eer iMoes the order of arrest, he, in pfiect, deddee on the sufficiency of the undertake 
iDg, and sacb decision is re« adjvdieata. The code deprives the defendant of any 
benefit of exception to the sureties \nper»onam; the delivery therefore to him, of a 
oopy of the undertakinfr, would be useless. Per Ulshoeffer, Judge. Leopold y. 
Poppenheimer, 1 Code Rep., 39. 

In actions for penalties or forfeitures, given by statute, an endorsement is required 
on the order, referring in general terms to the statute upon which the action is 
brought 2 R. S., 395, s. 7. 

It is provided by statute, that process by which any action shall have been com- 
menced, and on which any defendant shall have been arrested, shall not be amend- 
ed in the return day thereof. 2 R. 8., 3d ed., 519. 

An order of arrest is not .process, and not, it is believed, within this prohibition. 

Amount of bail. — Under the former practice the defendant's bail in actions for 
money demand, had to justify except in certain causes to double the amount of debt 
or damages endorsed on the writ. 1 Wend. 107, 3 Hill, 279, 1 Hall, 237 ; but in 
other actions, the amount was fixed by the judges, granting the order as is the 
practice now in all cases, and where the sum in which the defendant was held to 
bail was too large, application might be made, and still may be made, to mitigate it. 
Bunting v. Brown, 13 Johna R., 425., section 204 of this code. Under the former 
practice the ordinary amount of hail was (500. Ballingall v. Burnie, 1 Hall, 237, 
and where since the code went into effect, in an action for lihel, it appeared that the 
libel was not of an aggravated character, and that one defendant was a permanent 
resident of the county, and a freeholder and householder therein, and that the other 
defendant was a permanent resident of the said county, and a householder, the 
court ou motion to reduce the amount of bail fixed the same at (500. Baker v. 
Swackhamer, 3 Code Rep., 248, and where the defendant is a permanent resident, 
a less amount of security for his appearance is required than where the defeudants 
are transient persons. Ih, 

% 184. [169.] Affidavit and order to he delivered to sheriffs 
and copy to defendant. — The affidavit and order of arrest shall 
be delivered to the sheriff, who, upon arresting the defendant, 
shall deliver to him a copy thereof. 

See note to section 182. 

^ 185. [160.] Arrest^ how made. — The sheriff shall execute 
the order, by arresting the defendant and keeping him in cus- 
tody, until discharged by law ; and may call the power of the 
county to his aid, in the execution of the arrest, as in case of 
process. 

The defendant is entitled to the liberties of the jail on giving a proper bond. 2 
R. a 352, 353. ^ 43 to 47. 

If the defendant escape voluntarily, the sheriiF may retake him at any time before 
the return day named in the order, but not arter. 4 M. S. 397, but if the escape be 
negligent, then the sheriff may retake the defendant at any time, even on a Sunday. 
1 Arch. Pr., 85. 1 Saund., 35. 6 Mod., 95. If the sheriff do not retake the defend- 
ant, he is liable to an action at the suit of the plaintiff for damages, 5 Johns. R. 182. 

^ 186. [161.] Defendant to he discharged on hail or deposit. 
— The defendant at any time before execution, shall be dis- 
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charged from the arrest, either upon giving bail, or upon de- 
positing the amount mentioned in the order of arrest, as pro- 
vided in this chapter. 

^ 187. [162.] Bail, how given. — The defendant may give 
bail, by causing a written undertaking to be executed by two 
or more sufficient bail, stating their places of residence and 
occupations, to the eflfect that the defendant shall at all times 
ender himself amenable to the process of the court, during 
the pendency of the action^ and to such as may be issued to 
enforce the judgment therein, or if he be arrested for the cause 
mentioned in the third subdivision of section 179, and under- 
taking to the same efiect as that provided by section 211. 

The foIIowiD^ penoos cannot be bail : officers of the different courts, as attorneys 
15 Johns. R., 535. 1 Wend, 35. Don);., 467 n. Cowp., 828. Attorneys' partners 
and clerks. 1 D. and R. 9. 3 East, 182. 1 H. Bl. 76. 2 ib. 349. 2 a and P., 504. 
Sheriflfs and their officers. 20 Johns. R., 129. 2 W. BL, 799. 2 Stra., 890. 1 Chitt 
R., 713. Turnkeys and jailers, 2 B. and P., 150. Persons who have been indemni- 
fied by the defendant's attorney. 1 Binjgr., 64-423. 1 B. dk P., 103, and 1 Dowl. 
p. C, 1. ; penons who have been once rejected as bail. 3 D. & R., 5. 1 Chit. R. 
82, 676, and persons of infamons character. 4 T. R., 440. 1 Dowl. P. C, 183. 
3t6^320. 2 Chitt., 96. 

The sheriff is bound to take the bail, provided they are sufficient, and if he refused 
he was liuble to an action.2 Saond. 61., c. (5.) 15 East, 320, 7 Johns. R., 138, 512, 
67 T. R., 355. 

^ 188. [163.] (Amended.) — Surrender of defendant. — At 
any time before a failure to comply with their undertaking, the 
bail may surrender the defendant in their exoneration, or he 
may surrender himself to the sheriff of the county where be 
was arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be 
delivered to the sheriff, who shall detain the defendant in his 
custody thereon, as upon an order of arrest, and shall, by a 
certificate in writing, acknowledge' the surrender ; 

2. Upon the production of a copy of the undertaking and 
sheriff's certificate, a judge of the court, or county judge, may, 
upon a notice to the plaintiff of eight days with a copy of the 
certificate, order that the bail be exonerated ; and on filing 
the order and the papers used on such application, they shall 
be exonerated accordingly. But this section shall not apply 
to an arrest, for the cause mentioned in subdivision 3 of section 
179, io as to discharge the bail from an undertaking given to the 
effect provided by section 211. 

The amendment is the addition of the part in italic. 
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§ 189. [164.] The same. — ^For the purpose of surrendering 
the defendant, the bail, at any time or place, before they are 
finally charged, may themselves arrest him, or by a written 
authority, endorsed on a certified copy ofthe undertaking, may 
empower any person of suitable age and discretion to do so. 

^190. [165.] Bail how proceeded against.^^ln case of {kWure 
to comply with the undertaking, the bail may be proceeded 
against, by action only. 

^ 191. [166.] Bail how exonerated- — The bail may be exon- 
erated, either by the death of the defendant, or his imprison- 
ment in a State prison, or by his legal discharge from the obli- 
gation to render himself amenable to the process, or *by his 
surrender to the sherifi*of the county where he was arrested, 
in execution thereof, within twenty days after the commence- 
ment of the action against the bail, or within such further time 
as may be granted by the court. 

^ 192. [167.] Delivery of undertaking to plaintiff, and its 
acceptance or rejection by him, — Within the time limited for that 
purpose, the sheriff shall deliver the order of arrest to the 
plaintiff, or attorney by whom it is subscribed, with his return 
endorsed, and a certified copy of the undertaking ofthe bail. 
The plaintiff, within ten days thereafter, may serve upon the 
sheriff, a notice that he does not accept the bail, or be shall be 
deemed to have accepted it, and the sheriff shall be exonerated 
from liability. 

§ 193. [168.] (Amended.) — Notice of justi/ication, — New 
hail. — On the receipt of such* notice, the sheriff or defendant 
may, within ten days thereafter, give to the plaintiff or attor- 
ney by whom the order of arrest is subscribed, notice of the 
justification ofthe same or other bail, (specifying the places of 
residence and occupations ofthe latter,) before a judge of the 
court, or county judge,t at a specified time and place ; the 
time to be not less than five, nor more than ten days thereaf- 
ter. In case other bail be given, there shall be a new under- 
taking in the form prescribed in section 187. 

* The amendment consistB in striking oat the words "copy of the undertaking and** 
at the part where an asterisk is placed, and the words ** justice of the peace' ' where 
an obelisk is placed. 
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§ 194. [169.] Qualifications o/"Jat7.-— The qualifications of 
bail must be as follows : 

1. Each of them must be a resident, and householder or 
freeholder within the state. 

2. They must each be worth the amount specified in the 
order of arrest, exclusive of property exempt from execution, 
but the judge, or a justice of the peace on justification, may al- 
low more than two bail to justify severally in amounts less 
than that expressed in the order, if the whole justification be 
equivalent to that of two sufficient bail. 

See, note to sectioa 187. 

§ 195. [170.] Justification of hail, — ^For the purpose of jus- 
tification, each of the bail shall attend before the judge, or a 
justice of the peace, at the time and place mentioned in the 
notice, and may be examined on oath, on the part of the plain- 
tiff, touching his sufficiency, in such manner as the judge or 
justice of the peace in his discretion may think proper. The 
examination shall be reduced to writing and subscribed by 
the bail, if required by the plaintiff. 

The bail must justify in the county where the defendant shall have been arrested, 
or where the bail reside. Rale 89 of the supreme court rales. 

§ 196. [171.] Allowance of hail, — If the judge or justice of 
the peace find the bail sufficient, he shall annex the examina- 
tion to the undertaking, endorse his allowance thereon, and 
cause them to be filed with the clerk ; and the sheriff shall 
thereupon be exonerated from liability. 

§ 197. [172.] Deposit of money with the sheriff. — The de- 
fendant may, at the time of his arrest, instead of giving bail, 
deposit with the sheriff the amount mentioned in the order. 
The sheriflF shall thereupon give the defendant a certificate of 
the deposit, and the defendant shall be discharged out of cus- 
tody. 

§ 198. [173.] Payment of money into court hy the sheriff, — 
The sheriff shall, within four days after the deposit, pay the 
same into court ; and shall take from the officer receiving the 
same two certificates of such payment, the one of which he 
shall deliver to the plaintiff, and the other to the defendant. 
For any default in making such payment, the same proceed- 
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ings may be had on the official bond of the sheriff to collect the 
sutn deposited, as in other cases of delinquency. 

§ 199. [174.] Substituting bail for deposit. — If money 
be deposited, as provided in the last two sections, bail may 
be given and justified upon notice, as prescribed in section 

193, any time before judgment: and thereupon the judge be- 
fore whom the justification is bad, shall direct, in the order of 
allowance, that the money deposited be refunded by the sheriff 
to the defendant, and it shall be refunded accordingly. 

^200. [176.] Money deposited^ how applied or disposed of. — 
Where money shall have been so deposited, if it remain on 
deposit at the time of an order or judgment for the payment of 
money to the plaintiff, the clerk shall, under the direction of the 
court, apply the same in satisfaction thereof, and after satisfy- 
ing the judgment, shall refund the surplus, if any, to the de- 
fendant. If the judgment be in favor of the defendant, the 
clerk shall refund to him the whole sum deposited and remain- 
ing unapplied. 

§ 201. [176.] Sheriff when liable as bail; and his discharge 
from liability. — If, after being arrested, the defendant escape 
or be rescued, or bail be not given or justified, or a deposit be 
not made instead thereof, the sheriff shall himself be liable as 
bail. But he may discharge himself from such liability, by 
the giving and justification of bail, as provided in sections 193, 

194, 195 and 196, at any time before process against the per- 
son of the defendant, to enforce an order or judgment in the 
action. 

See note to section 185. 

^ 202. [177.] Proceedings on judgment against sheriff. — If 
a judgment be recovered against the sheriff upon his liability 
as bail, and an execution thereon be returned unsatisfied, in 
whole or in part, the same proceedings may be had on the offi- 
cial bond of the sheriff, to collect the deficiency, as in other 
cases of delinquency. 

<^ 203. [178.] Bail liable to sheriff. — The bail taken upon 
the arrest, shall, unless they justify, or other bail be given or 
justified, be liable to the sheriff by action, for damages which 
he may sustain by reason of such omission. 
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^ 204. [179.] Motion to vacate order of arrest ^ or reduce bail, — 
A defendant arrested may, at any time before the justiBcation 
of bail, apply, on nnoiion, to vacate the order of arrest, or to 
reduce the amount of bail. 

This section is identical with section 179 in the code of 1848. 
The motion to vacate need not necessarily be made to the judge who granted the 
order. Dunaher v. Meyevt 1 Code Rep., 87. 

If it be shown that the " remoTing" is not with the intent to take up a residence 
out of the State, the order of arrest will be vacated. Brophy v. Rodger*. 7 Lef . 
Obs.. 152. 

In Bakery. Swachamer, 3 Code Rep., S48, 5 Pr. R, 251, it was held that where 
an order of arrest is granted on an affidavit showing the existence of a sufficient 
cause of actiou, and that it is one of the causes of action mentioned in section 179, 
the order will not be vacated because the affiddVit does not show any cause, and no 
cause exists, which would have justified the arrest under the former system of prac- 
tice. Thus, in an action for libel, if the affidavit merely show that a cause of action 
exists, it is sufficient to sustain the order. And per Morse, J.: **The provisicm in 
section 204, when read in connection with section 205, evidently provides for a case 
where a sufficient cause of action is not set out in the plaintiff's affidavit, or one not 
coming within the 179th section. This goes upon the ground that a judge may make 
a mistake in granting the order. That Uiis was intended by the legislature will be 
more apparent when we see that section 205 provides for the case where the defend- 
ant moves upon affidavits, and most palpably implies that defendant may move to 
vacate or reduce without affidavits ; that is, upon the plaintiff's own showing.*' 

And where the defendant did not mcve to discharge the order for arrest until 
after bail was perfected, but there was no exception to or justification of bail. 

The plaintiff contended that the defendant was too late in his motion. The cases 
to which he referred, 5 Cow., 15, and 7 Cow., 366, only show that a mere irregularity 
in the form of a capias may be waived by putting in bail, and the case in 1 John. 
Cas., 393, held, that in a suit commenced by capias issued August 20, but returnable 
in the following October, the defendant could not show at the trial that the cause of 
action arose on the 24th of August ; that must have been on the ground that the 
plaeitum of the nisi priue record was of October term, and not to be contradicted. 

This section expressly authorixes the defendant to make the motion any time before 
the justification of bail. If he cannot make it after putting in bail, he must lie in 
jail until his motion is decided, or lose all opportunity of making it; the law cannot 
be so unjust. But if, after being at large on bail, he takes another step in the cause 
which, from its nature, assumes that it was proper to require bail — as by causing his 
bail to justify — then it may well be considered that he has waived any objection to 
being held to bail. But the mere inactivity of allowing the time to expire for the 
opposite party to except to bail without the defendant's moving in the mean time, is 
no waiver ; the waiver must be by some act of the party waiving, or by a very long 
acquiescence. Barber v. Hubbard, 3 Code Rep., 156, 168. 

A motion to vacate an order of arrest will not be granted on an affidavit denying 
the plaintiff's cause of action, or impeaching the plaintiff's affidavit, by showing that 
the plaintiff has sworn differently on another occasion. Martin v. Vanderlip, 1 Code 
Rep., 41. 3 Pr. R., 265. Adams v. MdlSt ib.^ 219. 

But in Barber v. Hubbard. 3 Code Rei., 156, 168, it was held, that on a motion 
to discharge an order of arrest, the defendant may in an action on contract, introduce 
affidavits denying the case made by the plaintiff's affidavits ; thus, where the order 
of arrest was made on an affidavit stating that when the defendant purchased the 
goods, for which the action was brought, he alleged that he was not indebted to a 
firm of Newton, and yet, that iu fact he was indebted to that firm, and had since 
made an assignment to it, and that the sale made to the defendant was for cash. The 
defendant moved to vacate the order of arrest, on affidavit denying that the sale was 
for cash, and denying the making the representation alleged, and further, that he had 
dealt for credit with the plaintifib for several years. The plaintiff's counsel insisted 
that no affidavit was admissible, except by way of admission and avoidance of the 
facts sworn to by the plaintiff, bat Mofse, J., aaid : This may have been formerly 
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the rale in actions of contract, so far as related to the allegation of indebtedness, bnt 
the common pleas in Eng^land allowed contradictory affidavits in actions for tort— 
Petfmsdorff on Bail, 194 ; and oar own court has also allowed them, in an action for 
the non*deliTery of goods against the captain of a ship, Spencer, J., saying, that the 
motfdn to discharge, being a new application, founded on a notice, the plaintiff might 
file supplemental affidavits, (4 J. R., 307, Watkingon v. Laughlin.) The case, how- 
ever, was decided on the sufficiency of the original affidavit. 

So in 5 J. R., 362, Hart v. Faulkener, where the defendant moved that an 
exoneretur be entered on the bail piece, the court said, **this is an original application 
to the court, and counter affidavits are admissible according to the established course 
of practice," and the court heard the plaintiff's affidavits. 

In 20 J. R., 337, Norton v. Barnumt in an action for a libel, the court held, that the 
plaintiff could ^ot produce affidavits to cure defects in his original affidavit. It did 
not decide that the defendant might not produce affidavits in such case, nor that the 
plaintiff could not produce affidavits then, to sustain his case as originally made. 

In 2 J. R., 100, Welch v. Hill, the affidavit of plaintiff was not positive, and the 
court said that " as to receiving counter affidavits in such cases, the practice was 
settled in Clason v. Llyde, in 1801, when the court decided that a judge at his cham- 
bers might, in bis discretion, admit or refuse counter affidavits according to circum- 
stances. This case is approved in 6 Wend., 524, Jordan v. Jordan ; the court add- 
ing that a poeitive affidavit of indebtedness cannot be contradicted, but it may be 
confessed and avoided. 

Now, a defendant cannot be arrested merely on an affidavit of indebtedness, but 
something in the nature of a fraud must be the ground of arrest ; and the plaintiff's 
own affidavit is sufficient to authorize the order ; a copy of the affidavit is to be deliv- 
ered to the defendant when he is arrested (Code § 184,) undoubtedly with the view 
that he may not only be apprised of the charge, but may the better answer it. Sec- 
tions 204 and 205 of the code, authorizn the defendant to apply on motion to vacate 
the order of arrest, or to reduce the amount of bail, and to use affidavits on such 
motion ; and if he does so, but not otherwise, the plaintiff may oppose the motion by 
affidavits, in addition to those on which the arrest was made. 

The code sets no limit to the matters to be contained in the affidavits on either 
side. If it had been intended that the defendants should be limited to matters con- 
fessing the truth of all the plaintiff's allegations, and merely avoiding them, that 
would probably have been expressed. That rule might be very intelligible, so far as 
the debt is concerned, but it would be somewhat difficult to conceive how an honest 
defendant could admit the fraud which was the cause of his arrest, and yet shuw new 
matter in avoidance of the arrest. Fraud is indeed a matter of intention, and to be 
judged of by circumstances to be stated to the court, yet those are probably all much 
more in the knowledge of the defendant than of the plaintiff — and as the defendant 
may state such as ho considers favorable to himself, there is no good ground why he 
should not also be allowed to contradict such as the plaintiff has alleged. 

In this, we but follow the analogy that has been allowed on a motion to vacate an 
order of attachment where the defendant, charged with absconding, has been allowed 
to disprove the charge, though the code made no provision for such a case. Morgan 
V. Avery, 2 C. R., 92, 121. And the final result of that case shows how unjust a 
different rule would have been. 

We also follow the analogy in the case of injunctions, and of proceedings under 
the non-imprisonment act of 1831. 

The language of the code as to the mode of the defendant's moving to dissolve an 
injunction, and of the plaintiff's opposing that motion, is almost identical with that 
used as to the motion to discharge from arrest. See sections 205 and 226. No one 
questions that in the case of an injunction the defendant may deny the whole of the 
allegation on which it was granted. 

Huder the no^- imprisonment act, the right to the defendant to controvert the 
charges of fraud is expressly given to him — 1 R. S., 809, section 7, 2d Ed , and 
the causes of arrest under the code are substantially the same as under that act. 

The freedom of the citizen is against allowing his imprisonment without an oppor- 
tunity even to deny or disprove it — for if the plaintiff pleases, after alleging the fraud, 
to limit his complaint to the matter of contract, he may do so, and then the defendant 
can raise no issue as to the fraud." 

In an action to recover the possession of personal property, the plaintiff claimed 
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the immediate deHvery of the property, and serred the sheriff with the affidavit, notice 
and undertakiug mentioned in sections 307, 208, and 209. The defendant excepted 
to the sureties in the undertaking, and they omitted to justify. The sheriff returned 
that the property in question had been eoncealed or removed, so that the same could 
not be taken by himr on this the plaintiff obtained an order of arrest, and the 
defendant was arrested. On motion to vacate the order of arrest, held, that the 
defendant was not entitled to his discharge from custody or to have the action discon- 
tinued, either because the plaintiff's sureties omitted to justify, or on showing that 
such sureties were insufficient or insolvent. That on such a motion the sheriff's re- 
turn is prima facie evidence that the property has been concealed or removed to pre- 
vent its beiug taken ; but the defendant may rebut the presumption thus raised, and 
on its appearing that the defendant neither concealed, removed, nor disposed of the 
property, to prevent its being taken, the court will vacate the order of arrest. Manley 
T. Paleraov, 3 Code Rep., 89. 

Where goods have been taken from the defendant and delivered to the plaintiff, 
the court has no power to order the return of the goods, because the plaintiff's 
sureties are insufficient or insolvent lb. 

^ 205. [180.] Affidavits on motion. — If the motion be made 
upon affidavits on the part of the defendant, but not otherwise, 
the plaintiff may oppose the same by affidavits or other proofs, 
in addition to those on which the order of arrest was made. 

This section is indentical with section 180, in the code of 1848. 

The affidavits which a plaintiff may use on opposing a defendant's motion to va- 
cate an order of arrest, founded on " affidavits or other proofs," are such as meet 
and repel such affidavits or other proof. Martin y.Vanderlip^ 1 Code Rep., 41. 3 
How. Pr. R., 265. AdamB v. Mti/s, i6. 219. 

Where a defendant moves to vacate an order of arrest on the ground of defect 
in the original affidavit, the sole question is, whether the affidavit thus assailed au- 
thorized the granting the order of arrest. Ih. 

The plaintiff cannot introduce supplementary affidavits to supply defects in the 
affidavit on which the order of arrest was granted. lb. and Norton v. JJor/ium, 20 
Johns. R., 337. 

The principles of the former practice as to affidavits to hold to bail, showing 
cause of action ; and counter affidavits remain the same under the code as formerly. 
The former practice was not to receive counter affidavits where the indebtedness 
was sworn to positively. Jordan v. Jordan, 6 Wend., 524. Welch v. Hill, 2 J. 
R, 100. 

The defendant might show any matter in evidence, as an insolvent's discharge, 
privilege from arrest, and the like. 2 East. 453. 6 Wend., 524. 

See note to last preceding section of this code. 
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Chapter IL 
Claim and delivery of personal property.^ 

SicTioii 206. Delivery of peroonal property, when it may be claimed. 

207. Afndavit and its requisites. 

208. Requisition to sheriff, to take and deliver the property. 

209. Security on the part of ^the plaintiff, and justification. 

210. Exception to sareties and proceedings thereon or on failure to except* 

211. Defendant when eutitled to re-delivery. 

212. Justification of defendant's sureties. 

213. Qualification and justification of sureties. 

214. Property, how taken when concealed in building or inclosnre. 

215. Property, how kept. 

216. Claim of property by third person. 

217. Notice aud affidavit, when and where to be filed. 

■ 

^ 20G. [181.] Delivery of personal property, when it may be 
claimed. — The plaintiff, in an action to recover the possession of 
personal property may, at the linne of issuing the summons, 
or at any time before answer, claim the immediate delivery 
of such property as provided in this chapter. 

'^ 207. [182.] Affidavit and its requisites. — Where a deliv- 
ery is claimed, an affidavit must be made by the plaintiff, or 
by some one in his behalf, showing, 

1. That the plaintiff is the owner of the property claimed, 
(particularly describing it,) or is lawfully entitled to the pos- 
session thereof, by virtue of a special properly therein, the 
facts in respect to which shall be set forth ; 

* " There is no doubt that this chapter is intended as a substitute for t!ie provi- 
sional relief theretofore obtained in the action of replevin." Per Saudford, J., in 
RoberU v. Randall, 5 Pr. R., 327, 332, 335. 

The actions for injuries by fire to property, and claims to recover the possession of 
personal property, are under section 167, and substantially different causes of action. 
These actions are what were formerly known by the respective name of trespass 
de bonis asportatis and replevin, and these actions under the present as well as the 
former practice, are concurrent actions, the same state of facts sustaining the action 
in either form — it is the judgment demanded which determines to which class it 
belongs, and where the complaint asks for damages and not for the possession or re- 
turn of the property, the action comes within the class which was formerly denomi- 
nated trespass. (Sect. 167, sub. 6,) and not replevin, (sect. 167, sub. 3,) and therefore 
the plaintiff in such a case is not entitled to the benefit of the proceedini^s provided 
by this chapter, to obtain the immediate delivery of the property. Spalding v. 
Spalding, 1 Code Rep. 64. 3 Pr. R., 297, and see Dows v. Green. 3 Pr. R., 377. 
Has the court power to amend in such a case ? See note to section 173, and 
amendment to ^172. 
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2. That the property is wrongfully detained by the de- 
fendant ; 

3. The alleged cause of the detention thereof, according to 
his best knowledge, information and belief; 

4. That the same has not been taken for a taic, assessment 
or fine, pursuant to a statute; or seized under an execution 
or attachment against the property of the plaintiff; or if so 
seized, that it is, by statute, exempt from such seizure; and 

5. The actual value of the property. 

Where an affidayit stated that the property in dispute was taken in execution by 
the sheriff of Niagara county, under an execution against the property of the plain- 
tiff, and stated further that, ** the property was exempt from seizure on such execu- 
tion ;'' but no facts were stated, bringing it within any statutory exemption, on mo- 
tion to set aside the proceedings ; The court, Sill, J., said : the affidavit does not 
conform to the requirements of the statute. Under the former practice, the plaintiff 
or s9mo one on his behalf was required to make an affidavit, '* ttating " among other 
things, that the property had not been seized under any execution against the plain- 
tiff. The code requires) if the property has been seized under an execution, an 
affidavit *' showing ** ** that is exempt from such seizure/' The words ** Btate " and 
" sAoio" have a different legal signification. Stating a case to be within the pur- 
view of a statute is simply alleging that it is while showing it to be so, consists of a 
disclosure of the facts which bring it within the statute. The effi»ct of the code is to 
bring affidavits of this kind within the rules which prescribe the mode in which facts 
must be stated in an affidavit of cause of action, rather than those applicable to affi- 
davits heretofore used in replevin suits. Spalding v. Spalding. 3 Pr. R., 297-301. 
1 Code Rep., 64, as to amending the affidavit. See section 173 and note. 

Bat Gridley, J.| in a subsequent case said he differed from Mr. Justice Sill in think- 
ing that by the substitution of the word " sJiowing^^' for " Btating" the legislature 
intended to change the law, and referred to 2 Caineg' ea»e»in error, 143, 2 Hill, 380, 
and 24 Wend., 46. And held, that where property has been seized under an execu- 
tion the affidavit must ^* show" that the property is by statute exempt from such 
seizure. Roberts v. WUlardy 1 Code Rep., 100. , And the fact of such exemption 
is sufficiently ** shown" by ** an allegation'* that the property is so exempt, but an 
allegation of the party that *' he believes,** the property is so exempt is insufficient! 
unless it be added that such belief is founded on a knowledge of the law or the ad- 
vice of counsel cognizant of all the facts of the case. lb. 

A defendant by appearing in the action waives any irregularity in an affidavit 
made pursuant to this section, lb. 

The court of common pleas for the city and county of New-York held, that In 
an action respecting the right of personal property, in which the plaintiff claims to 
have the property delivered to him, an affidavit by him that he is the <* owner," of 
the property is sufficient without setting out the facts proving such ownership. 
Bvme V. Robbine, 1 Code tlep., 62. 

In such an action the sheriff must indorse his approval on the undertaking. lb. 

A plaintiff cannot be a surety. Jb. 

The undertaking cannot be altered unless with the consent of the surety first ob- 
tained, lb. 

On sufficient cause being shown, further time may be allowed for the sureties to 
justify. lb. 

Where the undertaking was signed by one Graham, who was described in the 
body thereof as the surety, and also by the plaintiff, whose name was not mentioned 
in the body of the undertaking, held, that the sheriff might erase the plaintiff's 
name, and if he origiually required two sureties the name of another surety must 
be added. Jb. 

The proceeding for the claim and delivery of personal property under the oodo 
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of procedureB cannot be maintained a^inst a penon who has parted with the poa- 
■enion and control of the property ^goght, before the suit was commenced. Roberts 
V. Ravdell, 5 Pr R., 327, 3 Code^O. see Van Nette v. Conover, 5 Pr. R.. 148, in 
which the supreme court in effect heldAtherwise. In this ease the suit was brought 
to recover possession of a Texas .^{UriftHfep^ ^ ^^® plaintiff's papers showed* had 
been sold by the defendant two nfOnlns^^ve the suit The court decided that the 
proceeding under this title could not be hl^ 

^ 208. [183.] Requisition to sheriff to take and deliver the 
property. — The plaintiff may, thereupon, by an endorsement 
in writing upon the affidavit, require the sheriff of the county 
where the property claimed may be, to take the same from the 
defendant, and deliver it to«the plaintiff. 

^ 209. [184.] Security an the part of the plaintiff, andjusti- 
fication. — Upon the receipt of the affidavit and notice, with a 
written undertaking, executed by one or more sufficient sure- 
ties, approved by the sheriff to the effect that they are bound, 
in double the value of the property as stated in the affidavit, 
for the prosecution of the action, for the return of the property 
to the defendant, if return thereof be adjudged, and for the 
payment to him of such sum as may, for any cause, be re- 
covered against the ])Iaintiff, the sheriff shall forthwith take 
the property described in the affidavit, if it be in the posses- 
sion of the defendant or his agent, and retain it in his custody. 
He shall also, without delay, serve on the defendant a copy of 
the affidavit, notice and undertaking, by delivering the same 
to him personally, if he can be found, or to his agent from whose 
possession the property is taken ; or if neither can be found, 
by leaving them at the usual place of abode of either, with 
some person of suitable age and discretion. 

§210. [186.] Exception to sureties and proceedings thereon^ 
or on failure to except, — The defendant may, within three days 
after the service of a copy of the affidavit and undertaking, 
give notice to the sheriff that he excepts to the sufficiency of 
the sureties. If he fail to do so, he shall be deemed to have 
waived all objection to them. When the defendant excepts, 
the sureties shall justify on notice in like manner, as upon bail 
on arrest. And the sheriff shall be responsible for the suffi- 
ciency of the sureties, until the objection to them is either 
waived as above provided, or until they shall justify, or new 
sureties shall be substituted and justify. If the defendant ex- 
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cept to the sureties, he cannot reclaim the property, as pro- 
vided in the next section. 

'^ 211. [186.] Defendant when entitled to re^delivery. — At 
any lime before the delivery of the properly to the plain- 
tiff, the defendant may, if he do not except to the sureties of 
the plaintiff, require the return thereof, upon giving to the 
sheriff a written undertaking, executed by two or more suffi- 
cient sureties, to the efiect that they are bound in double the 
value of the property, as staled in the affidavit of the plaintiff, 
for the delivery thereof to the plaintiff, if such delivery be ad- 
judged, and for the payment to him of such sum as may, for 
any cause, be recovered against the defendant. If a return 
of the property be not so required within three days after the 
taking and service of notice to the defendant, it shall be de- 
livered to the plaintiff, except as provided in section 216. 

^ 212. [187.] Justification of defendant s sureties, — The de- 
fendant's sureties, upon a notice to the plaintiffof not less than 
two nor more than six days, shall justify before a judge or jus- 
tice of the peace, in the same manner as upon bail on arrest ; 
upon such justification, the sheriff shall deliver the property 
to the defendant. The sheriff shall be responsible for the de- 
fendant's suretiea* until they justify, or until justification is 
completed or expressly waived, and may retain the property 
until that time, but if they or others in their place, fail to jus- 
tify at the time and place appointed, be shall deliver the prop- 
erty to the plaintiff. 

§ 213. [188.] Qualifications and justification of sureties^ — 
The qualifications of sureties and their justification, shall be 
as are prescribed by sections 194 and 195, in respect to bail 
upon an order of arrest. 

^214. [189.] Property how taken when concealed in building 
or inclosure. — If the property or any part thereof be ctiucealed 
in a building or inclosure, the sheriff shall publicly demand 
its delivery. If it be not delivered, he shall cause the building 
or inclosure to be broken open, and take the properly into his 
possession ; and if necessary, he may call to his aid the power 
of his county. 

§216. [190.] Property how kept. — When the sheriff shall 
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t 
have taken property, as in this chapter provided, he shall keep 

it in a secure place, and deliver it to the party entitled there- 
to, upon receiving his lawful fees for taking, and his neces- 
sary expenses for keeping the same. 

§ 216. Claim of property by third person* — If the prop- 
erty taken be claimed by any other person than the de- 
fendant or his agent, and such person shall make affidavit of 
his title thereto and right to the possession thereof, stating the 
grounds of such right and title, and serve the same upon the 
sheriff; the sheriff shall not be bound to keep tlie property, or 
deliver it to the plaintiff, unless the plaintiff on demand of him 
or his agent, shall indemnify the sheriff against such claim by 
an undertaking, executed by two sufficient sureties accompa- 
nied by their affidavits, that they are each worth double the 
value of the property as specified in the affidavit of the plain- 
tiff, and freeholders and householders of the county. And no 
claim to such property by any other person than the defendant 
or his agent, shall be valid against the sheriff unless made as 
aforesaid, and notwithstanding such claim, when so made, he 
may retain the property a reasonable time to demand such 
indemnity. 

§217. Notice and affidavit^ when and where to he filed.-^ 
The sheriff shall file the notice and affidavit with his pro- 
ceedings thereon, with the clerk of the court in which the ac- 
tion is pending within twenty days after taking the property 
mentioned therein* 

Chapter III. 



Injunction.^ 

Sbotion S18. Writ of injunction abolished, and order substituted. 

219. Injunction, in what cases granted. 

230. At what time it may be grrantod. 

221. Notice, when required. Temporary injunction. 

222 Security upon injunction. Damages, how ascertained. 

223. Order to show cause why injunction should not be granted. 

224. Security, upon injunction to suspend business of corporation. 

225. Motion to vacate or modify injunction. 

226. Affidavits, on motion. 

* This chapter substitntes an order for the writ heretofore used, and defines 
the cases in which it may be granted, the latter being the same as were established 
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§ 218. [191.] Writ of injunction abolished and order substi- 
tuted. — The writ of injunction as a provisional remedy is 
abolished; and an injunction by order is substituted therefor. 
The order may be made by the court in which the action is 
brought, or by a judge thereof, or by a county judge, in the 
cases provided in the next section ; and when made by a judge 
may be enforced as the order of the court. 

See, note to secUoa 403 as to when the injunction order may be granted by a 
county judge. 

§219. [192.] lnju7iction in what cases granted.'^W here it 
shall appear by the complaint, that the plaintiff is entitled to 
the relief demanded, and such relief, or any part thereof, con- 
sists in restraining the commission or continuance of some act, 
the commission or continuance of which, during the litigation, 
would produce injury to the plaintiff, or when during the liti- 
gation it shall appear that the defendant is deing, or threatens, 
oris about to do, or procuring or suffering some act to be done 
in violation of the plaintiff's rights, respecting the subject of 
the action, and tending to render the judgment ineffectual, a 
temporary injunction may be granted to restrain such act. 
And where, during the pendency of an action, it shall appear 
by affidavit, that the defendant threatens, or is about to re- 
move, or dispose of his property, with intent to defraud bis 
creditors, a temporary injunction may be granted to restrain 
such removal or disposition. 

On a motion before Edmonds, J., to dissolve an injanction iwued to stay summary 
proceedings by the defendant, to remove the plaintiff from certain premises. The 
court said : The only question which it is necessary for me to consider in this case is, 
whether the code has made any alteration iu the law which would formerly have 
governed it. 

My confidence in the correctness of the opinion expressed in Smith ▼. Moffat has 
been unshaken by anything which has been urged on this argument, but whether a 
new state of the law governmg the case, has not arisen under the code, is auotiier 
question. 

in our court of chancery. It does not create a new remedy. On the contrary, it 
recognizes the injunction as an existing provisional remedy. Its character, as a mode 
of equitable relief, is not at all altered or impaired. Linden ▼. Fritz, 3 Code Reji., 
164, 166, 5 Pr. R, 188, 191, and see note to section 69 of this code. 

The injunction order mnst be personally served, and the original produced and 
shown to the party served at the time of the service, unless the court make an order 
to dispense with personal service. A neglect to serve the summons in the action 
and the injunction order on some of the defeudants, is not a ground for dissolving the 
injunction as to those served. 5 Paige 85. 

So long as an injunction is in force it must be obeyed, notwithstanding it may 
have been improperly or irregularly ieeued, 2 Kdw. Cii. R., 188, 4 Paige, 444. 
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BefoTA the code it was a well establiehed role, that au injaaction would not issue* 
to restrain a trespass, unless it would work an irreparable injury, or a destruction of 
the freehold for the uses to which it was devoted, or to prevent a multiplicity of 
soiUk Hart y. Mayor of Albany, 9 Wend., 570. Living9ion v. Liviageton, 6 John., 
C. R., 497. Jerome y. Ro»9, 7 id., 315. 

But now, by section 219 of the code, an injunction may issue wherever the com- 
mission of the act complained of, durinfjr litigation, would " produce injury to the 
plaintiff." In this respect the code of 1849 differs materially from that of 1848. In 
the latter the provision was that an injunction mij^ht issue to restrain the commission 
or continuance of an act, the commission or continuance of which would produce 
grreat or irreparable injury to the plaintiff. Code of 1848, section 192. Code of 1849| 
section 219. 

This enactment very greatly enlarges the power of the court in the use of a pre- 
liminary injunction, and removes the inquiry which formerly was always made, 
namely, whether ihe injury wan irreparable in its character or would destroy the free- 
hold. Now it is enough to warrant the issuing of an injunction to show that any in- 
jury would be product to the plaintiff. 

But this is not all the change in the law which this provision of the code has 
wrought. Its language is very unequivocal, and plainly reaches the case now be- 
fore roe, for the simple reason that the provision of the Revised Statutes (2 R- S., 
516, section 47,} which enacts that the proceedings to remove a tenant shall not be 
stayed or suspended by any writ or order of any court or officer, is plainly incon- 
sistent with the provision of the code, which authorizes an injunction in any case 
where the act complained of would produce any injury to the plaintiff; and by 
section 468 of the code, all statutory provisions inconsistent with that act are 
repealed. 

So that henceforth on an application for an injunction, the inquiry is not to be, as 
formerly, whether the act complained of would work an irreparable injury or the 
destruction of the freehold, or whether it proceeded from an attempt to remove a 
tenant holding over, but simply whether it would produce injury to the plaintiff. 

If the act is clearly right and proper it could not properly be said to produce injury 
to the plaintiff, but to be, the removal or prevention of an injury which he was produc- 
ing to the other side. And hence the inquiry, and the only one, it iippears to me, 
which under the code can be made, is whether the act which is sought to be restrained 
18 lawful or not. 

This is a very extraordinary power to be conferred on any court, and it may well be 
doubted how far it was expedient or necessary to grant it But that is a question 
with which we have nothing to do. That is reserved for other and wiser heads. 

I must, therefore, inquire in this case whether the defendant's proceedings, which 
are restrained by the injunction, were according to law ; and on this point, it appeare 
to me very clearly that they were not. 

Under this state of things and this new condition of the law, it is doubtless pro- 
per to restrain an act unlawful in itself, and which must produce an injury to the 
plaintiff. Cure ▼. Crawford, 1 Code Reports, N. S., 18 ; but it has been held, that 
although to authorize an injunction there should not only be a clear violation of the 
plaintiff's rights, but the rights themselves should be certain, and capable of being 
clearly ascertained. Olmstead v. Loomis, 6 Barb. S. C. R., 152. Yet, courts of 
equity will interfere by injunction to restrain waste or trespass, and to prevent injury 
to land, even where the title is in dispute and the right is doubtful, iT the waste 
or trespass will be attended with irreparable mischief, or if, from the irresponsibility of 
the defendant or otherwise, the plaintiff cannot obtain relief at law. Such interference 
is based upon the ground of preventing irreparable mischief, and the destruction of 
the substance of the inheritance. Spear v. Cutter, 2 Code Rep., 100. 

And an injunction was sustained where the plaintiff alleged that he was owner 
of the premises, that the defendant was committing waste by cutting down timber, 
&c., which would be an irrreparable injury, and that he was insolvent, notwith- 
standing the defendant was in possession as tenant, under a decision iu summary 
proceedings to recover possession of land by a county judge, which the plaintiff 
defended, but had carried by certiorari to the supreme court for review, and which 
was pending and undetermined. lb. 

An injunction cannot now be issued in one action to stay the prosecution of an- 
other. JDederick v. Hoytradt, 3 Code Rep , 86. 4 Pr. R., 350. 



^' 



178 

If the commenoement or pendency of one salt furnishefl a reason for stayinir pro- 
ceedings in another, an application should be made for a slay of proceedings. /6. 

And such application should be made in the suit in which the proceedings aro 
sought to be stayed, and upon notice where the defendant has answered. lb, 

A general creditor of insolvent general partners, may on complaint and answer^ 
where the debt is not denied, have an injunction to protect the partnership property 
and assets, and a receiver appointed. Dillon v. Horn, 5 Pr. R., 35. 

But an iujunction cannot be granted under the first branch of this section, unless 
the complaint contains a demand for it, as part of the relief sought. Nor can it be 
granted under the second branch of this section, unless the act to be prevented shall 
*'tend to render the judgment" which is obtained, "ineffectual.** It geema that 
under this latter branch of the section, the necessity should ariee during litigation. 
Hovey v. M*Crea, 4 Pr. R., 31. 

Thus, where piaintifiSi moved for an injunction to restrain the defendant from 
proceeding in an action of ejectment, and demand^ in their complaint (after setting 
out an agreement to convey the premises to plaintiffs,) relief as follows : ** Where- 
fore the said plaintiffs demand judgment that said J. M'C. shall fulfil his said agree- 
ment, and give them a deed of the said premises.** Held, that an injunction could 
not be granted, lb. 

Where a complaint prayed a forfeiture of a lease for breach of a covenant, and 
an injunction to restrain a continuance of the alleged breach, and an injunction had 
been granted, the court, on motion to vacate the injunction, ordered the plaintiff to 
elect either to retain his injunction, or to proceed in the suit for a forfeiture. Linden 
V. Fritz, 3 Code Rep., 165. 

A complaint, founded on a trespass to lands by cutting wood, &c., and claiming a 
certain sum for damages, does not come within this section, and plaiutiff cannot have 
an injunction restraining the defendant from cutting the wood, &c., pending the 
litigation. He can only recover a sum of money by way of damages. Townsend y. 
Tanner, 2 Code Rep., 6, 3 Pr. R., 384. 

A motion for an injunction may be made at general term. Drake v. Hudeon 
Riwer R. R. Co.y 3 Code Rep., 67. But it is improper to grant an iujunction, where 
the question involved has already been decided at a special term, a distinct suit 
being an irregular mode of obtaining a review of that decision. Where a party has 
a sufficient remedy in an action for trespass, and it does not appear that the injury 
is irreparable, an injunction ought not to be granted. Livingeton v. Hudson River 
R. Co,, 3 Code Rep., 143. 

Where it is intended to apply for an injunction on a complaint, verified by an 
agent or attorney of the plaintiff, and any necessary allegation is not withiu the know- 
ledge of the person so verifying the complaint, such material fact may be shown by 
the affidavit of any third party cognizant of the fact Bank of Orleans ▼. Skinner^ 
9 Paige, 305. 

To enable a defendant to obtain an injunction, he must serve a complaint, &c., in 
the nature of a cross suit. Thureby v. MtZZs, 1 Code Rep., 83. Except in cases, (uot 
very probable,) where the defendant's right to an injunction appears by the complaint 
lb. And per Edmonds, J. It seems that in all cases the ground for relief must appear 
by the complaint, but whereas in this case it is the defendant who seeks the injunction 
order, it is not likely the grounds for it will appear upon the complaint, and even if it 
did, the whole of this chapter seems to contemplate the application us proceeding from 
the plaintiff, and its provisions seem only applicable to the case of a plaintiff being the 
applicant. lb. An appeal from an order granting an injunction does not stay the 
operation of the injunction pending the appeal, and notwithstanding the appeal, an 
attachment will issue to punish the party enjoined for any violation of the injunction. 
Stone V. Carlan,3 Code Rep-, 103. 

A mere refusal to pay a debt, whether the debtor be insolvent or not, is not suf- 
ficient cause for issuing an injunction under this section. Pomeroyv, Hindmarekt 
5 Pr. R., 437. Nor is it sufficient that the defendant threatens to make an assignment 
for the benefit of his creditors. lb. 

^ 220. [193.] At what time it may be granted. — The injunc- 
tion may be granted at the time of commencing the action, or 
at any time afterwards, before judgment, upon its appearing 
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satisfactorily to the court or judge, by the affidavit of the 
plaintiff, or of any other person, that sufficient grounds exist 
therefor. A copy of the affidavit must be served with the 
injunction* 

It was held, that a complaint verified in purauance of section 133 of the code of 
1848, was not sufficient to anthorize an injunction to issue. And an answer thus 
▼erified was not sufficient to support a motion to dissolve an injunction. That they 
were, when thus verified, mere pleadings. Benton v. Fash, 1 Code Rep., 58. Roome 
V. Webb, 1 Code Rep., 114. 3 Pr. R., 327. Millikin v. Cary, 5 Pr R., 272. 

But that an affidavit could be annexed in such form as to verify positively the 
allegations of a complaint, and make it a part of the affidavit necessary to be used on 
an application for an injunction. And such form as was formerly used in the jurat 
to verify a bill in chancery would be sufficient. lb. 

The same rules apply to make an answer an affidavit, sufficient to found a motion 
to dissolve an injunction. lb. 

In Putnam v. Putnam, 2 Code Rep., 64, on a motion to strike oilt certain parts 
of a complaint as redundant. The plaintiff's counsel admitted the redundancy, but jus- 
tified the insertion of such redundant matter on the ground that it was inserted to 
enable the plaintiff to move thereon for an injunction. But the court, Jones, J., said : 
That is no sufficient answer to this motion. If it was deemed necessary to bring 
these facts and circumstances before the court, the proper naode of doing so, was to 
embody them in an affidavit, and not to encumber the pleadings with matter which, 
it is admitted, is not necessarily there for any purpose of pleading, but merely to aid a 
collateral proceeding ; the obtaining an injunction order. 

And in Millikin v. Cary, 3 Code Rep., 250, Sill, J., said : I am aware that it is 
assumed in JRoome v. Webb, 1 Code Rep., 114, Benton v. Fash, ib., 58, and Krom v. 
H»gan, 2 ib,, 144, that the complaint may, when duly verified, constitute a sufficient 
ground for an injunction. The well considered opinions of the learned judge who de- 
cided those cases are certainly not to be disregarded. But it does not appear that the 
point here presented was raised by counsel in either of the cases cited, or particularly 
examined by the judge, or even that those complaints were objectionable in the par- 
ticular mentioned. In both, injunctions had been previously obtained. The question 
presented and decided in the first was that au answer verified upon information and 
belief only, could not be read upon a motion to dissolve an injunction. What waa 
said about using pleadings as affidavits, was incidental to the other question, and not 
indispensable to its decision. In the other case, the defendant was in contempt for 
violating the injunction, and it was decided that a motion to dissolve it could not be 
beard until the contempt was purged. The motion passed off on this prelimiuary 
question. Still some remarks were made by the judge on the merits, the scope of 
which embraced the point now under consideration, although they referred more 
directly and particularly to the manner of verifying facts to be presented on such 
a motion. 

My conclusion is, that the injunction should not be allowed on this complaint. 
The proper mode of proceeding is, to draw the complaint as in other cases, stating 
facts only, and omitting evidence and legal conclusions. The additional circumstances 
and evidence, which may be heeded to obtain an order of injunction, should be pre- 
sented by affidavit. {Putnam v. Putnam, 2 Code Rep., 64.) 

§221. [194.] Notice when required. — Temporary injunction. 
—An injunction shall not be allowed, after the defendant shall 
have answered, unless upon notice, or upon an order to show 
cause ; but in such case the defendant may be restrained, un- 
til the decision of the court or judge, granting or refusing the 
injunction. 

On a motion to show cause why an injunction shoold not issue, the defendant may 
read in opposition to the motion the affidavits of third persons, although he has put in 
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hb answer denyinfir the whole merito of the complaint The soswer in fiieh oate m 
only used as an affidavit. Florence y. Bates, S Code Rep., 110. 

The conrt will, however, permit the plaintiff to pot in affidavits in reply to such 
new matter. lb., and see 2 Paige, 355. 9 76., 504. 

'^ 222. [195.] Security upon injunction — ^27aiiia^e«.— Where 
no provision is made by statute, as to security upon injunc- 
tion, the court or judge shall require a written undertaking on. 
the part of the plaintifF, with or without sureties, to the effect 
that the plaintiff will pay to the party enjoined, such damages, 
not exceeding an amount to be specified, as he may sustain by 
reason of the injunction, if the court shall finally decide that 
the plaintiff was not entitled thereto. The damages maybe 
ascertained by a reference, or otherwise, as the court shall 
direct. 

The undertaking prescribed by this section is saffident only in the cases where 
there is no provision by slatute for other security. Where, therefore, on a complaint 
to set aside a judgment and execution on the ground of fraud, the complaint prayed 
an injunction, and an injunction was granted ex parte, by a justice at chambers, on 
the execution merely of an undertaking as prescribed by this section without the bond 
or deposit required by the revisnd statutes in such a case — the iujuootion order was 
ordered to be set aside, uuleas the security required by the revised statutes were 
given in ten days. 

The revised statutes (2 R. S , 189, 190, and 141 to 149) require, that before the 
isiuiug of an injunction to stay proceedings in a personal action, after judgment, a de- 
posit shall be made of the amount of the judgment, and a bond with sureties executed 
for the payment of the damages and costs to the adverse party. 

Power was conferred on ** the chancellor,^ to dispense with the deposit, and re- 
ceive a sufficient bond for the amount of the judgment: and when the ground of the 
injunction is that the judgment was obtained by actual fraud, " the chancellor'' had 
power to dispense with both deposit and bond. 

It is contended, on the part of Cook, that these provisions are repealed by the 
code, and a new system substitnted. 

We think not. 

The code refers repeatedly to existing statutory provisions, as to giving security 
on various proceedings. There is no iocousistency between the requirements of the 
revised statutes to which we have referred, and the undertaking to be given under 
the code in all cases of injunction. 

Both systems may work harmoniously together, and there is no reason for holding 
that the simple undertaking prescribed in tne code is a substitute for the well ma- 
tured and important provisions of the former law on the subject. 

As to the actual fraud alleged. It is true, that if the justice at chambers could 
not dispense with the security and deposit on this ground, the court could do so, when 
moved to dissolve or set aside the injunction. We have, therefore, looked into that 
matter. The statute does not mean the kind of fraud set up in tliis complaint, which 
is merely a breach of promise. It is complained that Dickerson has not performed 
what he agreed to do, if Cook would confess the judgment. The fraud meant is such 
as substituting one paper for another, a false representation of facts, and the like. The 
statement made may bo a good ground for the court to interfere to relieve Cook ; but 
he must give the security according to the statute, and have relief on establishing a 
proper case for it. Cook v. Dickereon, 3 Sand. S. C. R., 691, 692. 3 Code Rep., 
207. 

The practice in the superior court with reference to security on granting an injunc* 
tion is: — 1. That oti an order to show cause why an injunction should not be granted, 
with a restraint in the mean time, i he judge will in general require security to the de* 
fendaot for damages, as in the code, seetibu 195. 2. The plaintiff's own undertaking 
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Will not be received, unleM he will justify as being a freeholder or houaebolder, and 
worth double the sum specified, over and above all his debts and liabilities. 3. When 
a surety is required, his justification must be to the same effect. 4. When a plaintiff 
residing out of the State applies for an injunction, he must furnish an undertaking 
executed by a rendent surety. Sheldon v. Allerion, 1 Sand. S. C. R.» 700. 1 Code 
Rep., 93. 

Where defendants, after obtaining a reference to ascertain the damage they had 
sustained by reason of an injunction which had been dissolved, and after obtaining 
the report of the referee, but before the referee's report had been confirmed, moved 
for leave to prosecute the undertaking which had been given on the suing out of the 
injunction, it was held, that 

1. In all cases where a report is required for the purpose of enabling the court to 
make some discretionary order or decree therein, it requires confirmation. 

2. A report of a referee made upon the question of damages consequent npon the 
dissolving of an injunction, must be confirmed (on motion at special term) before the 
court can entertain an application to prosecute the undertaking, given upon the issuing 
of the injunction. Origin v. Slate, 5 Pr. K., 205, and 3 Code Kep., 215. 

When an injunction is dissolved upon the matter of the bill only, it is to be re- 
garded as a final decision, that the plaintiff was not entitled to the injunction, and the 
defendant is entitled to a reference to ascertain his damages. Dunkin v. Lawrence, 
1 fiarb., S. C. R., 447. But when the injunction is not dissolved until after answer, 
he cannot move until after the final decision of the action. lb. 

As to the items of damage allowed on such a reference. See, 4 Edw. Ch. R., 
292. Sullivan v. Judah, 4 Paige, 444. Cayuga Bridge Co. v. Magee, 2 ib., 
116. 

§ 223. [196.] Order to show cause why injunction should not 
be granted.'^f ihe court or judge deem it proper that the de- 
fendant, or any of several defendants, should be heard before 
granting the injunction, an order may be made requiring cause 
to be shown, at a specified time and place, why the injunction 
should not be granted ; and the defendant may in the mean 
time be restrained. 

On a motion to show cause why an injunction should not issue, the defendant 
may read in opposition to the motion the affidavits of third persons, although he has 
put in his answer denying the whole merits of the complaint. The answer in such 
case is only used as an affidavit. 

The court will, however, permit the plaintiff to put in affidavits in reply to such 
new matter. Florence v. Bates, 2 Code Rep., 110. 

In this case a temporary injunction order had been granted ex parte, and notice 
given to the defendant to show cause, why the temporary injunction should not be 
made permanent. 

The defendant on the return of the order showed cause, by his answer to the 
complaint, duly verified, and also by the affidavits of several persons, in support of 
the answer. The plaintiff's counsel objected to any affidavits being reod in support 
of the answer. But the objection was overruled in the autliority of Seneeca falle. 
Village of, V. Matthews, 10 Paige, 504. 

The plaintiff's counsel next insisted that he was entitled to the injunction, be- 
cause the facts on which the equity of the bill rests were not denied by the answer, 
and contended that on this motion the court could not regard matter in avoidance, 
set up in the answer and supported by the affidavits, however conclusive such mat- 
ter might be against the plaintiff's right, but the defendant must continue under the 
injanction antil the bearing, and he cited, 3 Bland, Ch., 422 to 445. Lindsay v. 
Etheridge, 1 Dev. and Battles, 38. 

Mason, J., after examining the subject at considerable length, said : I think I am 
justified in saying that the rule contended for by the plaintiff is without precedent 
in England, and he has failed to show any precedent in this State. 

I shall, therefore, for the purposes of this motion, take into consideration the mat- 
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ter eet up by way of evidence, in the coinplaint> in the aniwer and the accompanying 
affidavits. It will be perceived I have, in the examination of this qnestion, consid- 
ered the rule to be the same, whether the application is on the part of the plaintiff 
for an iiijanction, or on behalf of the defendant for the dissolution of one already 
granted. The same principles govern either mode of presenting the question. 

The plaintiff's counsel next contended, that he ought to be allowed to put in af- 
fidavits in reply to the defendant's answer and the affidavits accompanying it Upon 
this point also we are without the guide of previous decisions in our own State, and 
very little is to be found in the English books on the subject. 

It is stated in Barb. Ch. Pr. vol. 2, p. 642, that no affidavits can be received for 
the purpose of contradicting the answer ; and Drewry on injunctions, p. 424, is 
cited as supporting the position. On reference to that author, however, it will be 
seen that, in the passages referred to, he is treating of what is called in England the 
'* common injunction ; *' that is, the injunction to stay proceedings at law. But 
when he comes to treat of special injunctions, which can only be obtained upon ap- 
plication to the court, he stales that a distinction was adopted at a very early period, 
with regard to injunctions to restrain wrongful acts of a special nature, as distin- 
guished from the commou injunction for staying proceedings at law, and he goes on 
to mention various cases in which affidavits are allowed to be read in opposition to 
the answer on a motion to dissolve: such as cases of waste, and other cases of irrep- 
arable mischief. (Drewry, p. 428, Slc,) Thus in Oibba v. Cole, 3 P. Wms., 355, 
which WHS a bill to restrain the pirating of a patent, affidavits were allowed to be 
read in order to support the injunction, on a motion to dissolve upon the coming ia 
of the answer, on account of the great prejudice that might accrue to the party were 
the iujunctiou dissolved. The same course was allowed in Barrett v. Blagrave, 6 
Ves. 104, which was a case not unlike the present, and also in Strathmore v. Bowe$, 
Dick. 674. 

This precise question came up in Mertdin v. Smitht Green's Ch. R., 186. A mo- 
tion was made to dissolve an injunction on the coming in of the answer, which set up 
new matter in avoidance of the equity of the bill ; the complainant's counsel offered 
to read in contradiction of such new matter, affidavits which had been served six 
days before the hearing, on the opposite party. 

The point was fully argued and numerous cases quoted, and the court held, that 
the affidavits might be read if the defendant meant to insist on the new matter. 

And such a course appears to be necessary, if the new matter is to have any 
bearing on the question. 

The reason why matter in avoidance is not regarded in the cases to which we 
have referred, we presume is because the decision might be on an ex parte affidavit 
of the defendant ; and there is some plausibility in it, if the plaintiff has no opportu- 
nity of answering the new matter. But if he is permitted to reply to the new mat- 
ter of the defendant, he is then with regard to it in the same sitodtion as the defend- 
ant is with regard to the allegations of the bill. Both parties will have had an op- 
portunity not only of stating their own case, but of answering the statements of 
their adversary, and the court is the better enabled to make a just and equitable de- 
cision. 

I shall, therefore, allow the plaintiff to put in affidavits in answer to new mat- 
ter set up by the defendant. They must, however, be strictly confined to such new 
matter. 

§ 224. [197.] Security upon injunction to suspend business of 
corporation. — An injunction to suspend the general and ordi- 
nary business of a corporation, shall not be granted, except by 
the court or a judge thereof. Nor shall it be granted without 
due notice of the application therefor, to the proper officers of 
the corporation, except where the people of this State are a 
party to the proceeding, and except in proceedings to enforce 
the liability of stockholders in corporations and associations 
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for banking purposes, afterthe first day of January, one thousand 
eight hundred and fifty, as such proceedings are, or shall be 
provided by law, unless ihe plaintiff shall give a written un- 
dertaking, executed by two sufficient sureties to be approved 
by the court or judge, to the effect that the plaintiff will pay 
all damages, not exceeding the sum to be mentioned in the 
undertaking, which such corporation may sustain by reason 
of the injunction, if the court shall finally decide that the plain- 
tiff was not entitled thereto. The damages may be ascer- 
tained by a reference, or otherwise, as the court shall direct. 

The report of ihe referee io each case must be confirmed at special term, before 
the court can entertain a molion for leave to prosecute the undertakin|r given on 
the issuing of the injunction. Griffin v. State, 5 Pr. R., 205. But might not the 
defendant asks by one motion, that the referee's report be confirmed, and that he 
have leave to prosecute the undertaking 7 

§ 226. [198] Motion to vacate or modify injunction. — If the 
injunction be granted by a judge of the court, or by a county 
judge, without notice, the defendant, at any time before the 
trial, may apply, upon notice to a judge of the court in which 
the action is brought, to vacate or modify the same. The ap- 
plication may be made upon the complaint and the affidavits 
on which the injunction was granted, or upon affidavits 
on the part of the defendant, with or without the answer. 

On motion to vacate an injunction order, granted without notice, founded on 
notice and upon the complaint, the affidavit upon which the injunction was granted, 
copy injunction order, of affidavit served on the part of the plaintiff and copies of 
the pleadings ; the moving parlies must furnish proof of suit commenced, and of affi- 
davit for injunction, injunction order and pleadings served, of the identity of the 
papers produced, and that the injunction was obtained without notice. Osbmrav, 
Lobdell, 2 Code Rep., 77. 

On a motion to dissolve an injunction if the complaint and affidavit make out a 
prima facie case, the answer verified in the ordinary form, will not be sufficient to 
warrant the dissolving of the injunction. Benson v. Fash, 1 Code Rep., 50. Roome 
V. Webb, 1 Code Rep!, 114. 3 Pr. R., 327. 

But an affidavit can be annexed in such form as to verify positively the allegations 
of an answer, and make it a part of the affidavit necessary to be used on an application 
to dissolve an injunction. And such form as was formerly used in the jurat to verify 
a bill in chancery would be sufficient lb. 

Under section 198 of the code of 1848, which is identical with this section, it was 
held, that section 272 of the code of 1848, which is identical with section 324 of this 
code, did not apply to injunction orders, and that such orders could only be vacated 
or modified pursuant to this section. [Code of 1848, § 198.] MilU v. Thureby, 1 
Code Rep., 121. 

It is a sufficient answer to a motion to vacate an injunction, that the defendant is 
in contempt for disobeying it. Krom v. Hogan, 2 Code Rep., 144. A want of due 
diligence in prosecuting the action, is a cause for dissolving the injunctioir. De Pey- 
$ter V. Oraves, 2 Johns. Cb. R., 204. Higgint v. Woodward, Hopk. 342. Seebor 
▼. Hesa, 5 Paige, 85. Nor will an injunction be dissolved for any defect in the 
nndertalung filed by the plaintiff to obtain same. Williams v. Hall, 1 Bland., 194. 
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and omitting; to serve some defendants giyes oo right to those served to moye, to 
▼acate the injanction for that cause. Seebor v. i/«M, supra. 

A motion to vacate an injunction order cannot be renewed nnless leave be re- 
served, or some new ground for vacating it arise. Hoffman v. Livingston. 1 Johns. 
Ch. K., 211. 

The granting continuing and dissolving of temporary injunctions, rests in the dis« 
cretion of the court of original jurisdiction, and therefore an appeal will not lie from 
an order, dissolving a temiiorary injunction. Vandewator v. Kelsey. 2 Code Rep., 3. 

According to the practice prior to the code, an injunction would not be dissolved 
on the coming in of the answer, unless the defendants positively denied all the equity 
of the bill. A denial from information and belief is not sufficient. Wardr, Van 
Bokkelintl Paige, 100. Apthorpe v. Comstoek, Hopk.fl4S. -Wakenuin v. OiU 
loopy f 5 Paige, 1 12. Whi^re the answer did not deny the facts ohar(|[ed in the bilU 
positively and fully, although the denial was as full as could be iiriven by the party under 
the circumstances, the injunction would not be diMsolved. Roberto v. Anderson, 2 
John. Ch. Rep., 204. And it even where aH the equity of the bill was denied by 
the answer, was not a matter of course, to dissolve the injunction ; as the grant- 
ing and continuing an injunction, always rested in the sound discretion of the court 
to be governed by the nature of the case. Id. lb, Moore v. Hylton, Dev. Eq. 
Rep. 429. Bank of Monroe v. Schermerhom, 1 Clark, 303. The statement of the 
defendant had to be at least credible. Any evasion in not responding to the charges 
in the bill, or an extreme improbability in the statement of the defendant, would induce 
the court to retain the injunction. Moore v. Hylton, supra. Williams v. Hai/, 1 
Bland., 195. So if the defendani's answer was contradictory. Tong v. Oliver^ I 
Bland., 199. And if the equity of the bill was not charged to be iu the knowledge 
of the defendant, and the defendant merely denied all knowledge and belief of the 
facts alleged therein, the injunction would not be dissolved on the bill and answer 
alone. Rogers v. Rogers, 1 Paige, 426. So if the court could see in the facts dis- 
closed in the answer, good reason for retaining the injunction, it would be retained, 
notwithstanding a full denial of tlie equity of the bill. Bank of Monroe v. Schermer^ 
horn. 1 Clarke, 303. 

It was a general rule, however, that if the facts on which the complainant's 
equity rested were positively denied, the injunction must be dissolved. Oibson v. 
Tilton, 1 Bland., 355. The answer was sufficient if it disproved the facts stated in 
the bill. McFarlandY, McDowell, 1 Car., Law Repos., 110. It needed not to in- 
validate, by full proof, the facts in the bill. The defendant needed only to show 
that the evidence of the complainant was entitled to no credit. North^s Ex^rs. v« 
Perrow, 4 Rand., 1. 

An injunction against a corporation could not be dissolved on bill and answer; 
theanswermostbeduly verified by the oath of some of the corporators, who are ac- 
quainted with the facts stated therein. Fulton Bank v. New York and Sharon Canal 
Co. 1 Paige, 311. 

A defendant might answer an injunction bill on oath, for the purpose of moving 
thereon for a dissolution of the injunction, although an oath was waived or was 
not necessary. But such answer had no other or greater force as evidence than the 
bill. Manchester v. Day, 6 Paige, 295. It therefore made no difference on an ap- 
plication to dissolve the injunction on bill and answer, that the bill was supported by the 
oaths of several complainants. Manchester v. Day, supra. An injunction would 
not be dissolved, although the whole equity of the bill was denied by the answer, 
unless the answer was sworn to. And where the complainant waived an answer on 
oath, if he annexed to, and filed with his bill, affidavits of other persons verifying the 
facts stated therein, it was not a matter of course to dissolve the injunction on the 
oath of the defendant. 

Notwithstanding the waiver of an answer on oath, the answer had to be sworn 
to if the defendant wished to dissolve the injunction on the ground that the equity of 
the bill was fully denied. Dougrey v. Topping, 4 Paige, 94. If the answer was 
sworn to, however, and the whole equity of the bill was denied by it, if no affidavit 
of a disinterested witness was annexed to the bill, the injunction would be dissolved, 
although security for debt and costs, in the suit at law, had been given, under the 
provisions of the revised statutes on that subject. Manchester v. Day, 6 Paige, 295. 

^ 226. [199.] Affidavits on motion. — ^If the application be 
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made upon affidavits on the part of the defendant, but not 
otherwise, the plaintiff may oppose the same by affidavits or 
other proofs, in addition to those on which the injunction was 
granted. 

In Servo9€ v. Stannard, 3 Code Kep., 56 Hnrlbat J., said it was extremely 
doubtful whether where the motion is made on the answer verified^ the plaintiff could 
oppoBo by affidavits on bis part, and in the same case Edwards J., said : 

The word affidavit in section 2:26 can hardly be construed to mean answer. We 
find the words answer and affidavit throughout the code, applied to different objects, 
and, certainly, in their ordinary acceptation, they are not synonymous. There are 
some words in the code which the legislature intended should have a signification 
different from that usually assigned them •, these have been enumerated, and their 
arbitrary definition given. The word affidavit is not among^the words to which the 
legislature have attached a peculiar meaning, and I see nothing in the code, nor am 
I aware of any decision which would justify me in holding that an answer verified 
in conformity with the code is an affidavit. The plaintiff, therefore, cannot be per- 
mitted to introduce, in opposition to this motion, any affidavits or other proofs in ad- 
dition to those ou which the injunction was granted. 

And the same was said to be the opinion of the six judges of the superior court. 
Hariwell v. Kingdey, 2 Code Rep., 101, see also Benson v. Fash, 1 lb, 50, Roome 
V. Webb, 1 ib, 114. Millikin v. Cary, 3 Code Rep., 250. Parker, J., however held 
otherwise in Krom v. Hagan, 2 Code Rep., 144, and permitted the plaintiff in a 
similar case to oppose by affidavit. 

In Hartwell v. Kingsley, supra, it was further held, that where the motion is 
made on a verified answer only, the plaintiff could not read his reply in opposition. 
In subsequent cases Sckoonmaker v. Ref. Prot. Dutch Church, in Kingston, 5 Pr. 
R., 267, 3 Code Rep., 232, the defendants put in an answer verified as required by sec- 
tion 157, and on the answer thus verified, moved todisolve the injunction. On the 
hearing of the motion, the plaintiff' claimed a right to introduce affidavits in addition 
to those on which the injunction was granted, on the ground that the verified answer 
was to be regarded as an affidavit. Harris, J., said : The former practice of moving 
to dissolve an injunction upon bill and answer is in favor of a construction adverse to 
the plaintiflTs, but I do not see bow effect is to be given to this section without adopt- 
ing the plaintiff'^s construction. The defendant's application must be regarded as 
an application made upon affidavit on the part of the defendant, and the plaintiff* 
may introduce affidavits in opposition. 



Chapter IV. 
Attachmeiit.^ 

Section 227. Property of foreign corporations, and of non-resident, or absconding 

or concealed defendants may be attached. 

228. Warrant, by whom granted. 

229. In what cases warrant may be granted. 

230. Security on obtaining warrant. 

231. Warrant, to whom directed, and what to require. 
23*2. Mode of proceeding in executing warrant. 

233. Proceeding in case of perishable property or vessels. 

234. Interest in corporations or associations, liable to attachment. 

235. Attachment, how executed on property incapable of manual de- 

livery. 

* " Chapter 4 of title 7 of the code was introduced as one of the amendments of 
1849, and is mainly a transcript from the revised statutes ; the principal alterationa 

12 
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336. Ceitifioata of defandant'e intenft to be fonughod by ooipontion. 

337. Judgment, bow saticfied. 

338. When action to recover notea, Ac., of defendant may be prowcntod 

by plaintiff in the action in whicb the attachment i»tted. 

339. Bond to sherifT on attachment, how dispoeed of, on judgment for 

defendant. 

340. Diaeharge of attachment and retain of property, or ita proceedi, to 

defendant, on hia appearance in action. 

341. Undertaking on the part of the defendant. 

343. When aberiff to return warrant and prooeediDfi thereon. 
243. 8heriff*a feea. 

§ 227. Property of foreign corporatiom^ and of non-resident 

or absconding or concealed defendants may he attached, — In an 
action for the recovery of money against a corporation, 

being each aa were proper to adapt it to other proviaions of the code, and alao to ex- 
tend ita application to suite against natural persons, in cases where jurisdiction of the 
defendant could not be obtained by personal service of a summons lu this State. Per 
Sill jr., in Hulbert v. Hope, Mutual InM. Co,, 4 Pr. R., 375, 378 ; 3 Code Rep., 148. 

The attachment authorized by this chapter is a new and important remedy which 
did not exist under the old system. Unlike the attachment against absent or absconding 
debtors under the revised statutes, which was for the benefit of all the creditors, ana 
as to which the jurisdiction of the justice's of this (the superior) court is not taken* 
away, this attachment is for the benefit of the individual creditor. It is requisite 
however in order to its being iasood in every case : 

1st. That there shonld be an action pending; by section 337 the attachment ia 
authorized only in an oefton, and by section 99 an action is not commenced for any 
purpose until the complaint is verified [now not until the summons is served.] 

3nd. It must appear among other things required by section 339, tbat the defend- 
ant is either a foreign corporation or not a resident of this State, or has departed 
therefrom, with intent to defraud his creditors, or to avoid the service of a sum- 
mons, or keeps himself concealed therein, with a like intent. Where a debtor whose 
place of reaidence ia in this city (New- York,) absconds from the State or conceala 
himself within the sanw to avoid the service of the summons, then this court has 
jurisdiction to issue the attachment, because it can entertain the action. So also in 
the case of a non-resideut debtor who may have been served with process in the city, 
because then this court has jurisdiction of the case by the actual service of the sum- 
mons. But when a debtor is a non-resident, and the summons cannot be served on 
him, this court cannot isaue the attachment because it cannot entertain the action. 
Per Mason, J., in I'VsAer v. Curtit, 3 Sand. S. C. R, 660, 3 Code Rep., 63. The 
condustoii to be drawn from the above remarks in connection with the amendmenta 
to sections 99 and 100 is, that in no case can an attachment issue until after the ac- 
tion is actually commenced, and that until the court acquires jurisdiction of the ac- 
tion it has no jurisdiction to issue the attachment In the case of Fisher v. Curtis, 
suprot an application was made to a judge of the superior court for an attachment. 
The defendant was not a resident of the city and county of New-York, and had not 
been served with the summons. And the application was denied. In Perry v. 
Montgomery, 3 Sand. S. C R., 661. An attachment was issued out of the superior 
court before the service of the summons against a non-reeident of the city. The 
attachment was served with the summons and waa afterwards set aside as irregular. 
In CoU V. Kerr, 3 Sand. S. C. R., 661, which was precisely similar in ita circum- 
staneea, except that after the service of the summons the defendant had put in an 
answer, the attachment was set aside as irregular. Oakley, Ch. J., who decided this 
last case after consulting with Vanderpoel and Sandford, JJ., said, that the setting 
aside of the attachment did not affect the continuance of the suit nor the iasuing of 
a new attachment. ^ 

We may here notice one very important change which the code has introduced 
•onnected with an attachment — namely, that where one creditor has obtained an 
attachment and seized property under it, any other creditors of the attachment debtor 
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created by or under the laws of any other State, government 
or country, or against a defendant who is not a resident of this 

may on their rooTing therefor, be Admitted defendants in the rait to eeonre to them- 
■elTca as well, the reaidue after aatiafaotion of the debt of the fint attachment credi- 
tor, as to protect theroselTes from any oollusion between the attachment creditor and 
bis debtor. Thus in FrcMtr t. OreenhUl, (3 Code Rep., 17S,) where the plaintifTbad 
obtained an attachment, and seixed property nnder it, other creditors of the attach- 
ment debtor were allowed to be made defendants, and per Edmonds, J. 

The attachment nnder the code is not original process, and open that alone, a suit 
is not commenced, nor can a judgment be obtained. It is a provtsionsi remedy alone. 
In these respects it differs ftom the procem of attachment warranted by the revised 
statotes. 

It diffen in another respect — the attachment nnder the revised statutes was for the 
benefit of all creditors, and sequestered the nroperty of the debtor for general distribu- 
tion ; but nnder the code it is for the benefit of the attaching creditor alone, and the 
judgment which be may obtain in his suit may be satisfied out of the property at- 
tached, either by virtueof the judgment itself, where the property attached has already 
been converted into money in the hands of the sherifi^ or by a sale nnder an execution 
to be issued on the judgment. 

In both cases, as well under the code as under the revised statutes, the matter in coi>. 
troversy is not merely as to the amount which the debtor may owe the attaching cred>- 
itor, but as to the amount which he may be entitled to receive out of the fund wfaicb 
^ is in court by virtue of tlie proeesi of attachment. 

In such case, the matter is widely different from a ease where no attachment has 
been issued, but where a summons only has been issued^ and the question is simply— 
how much the defendant owes the plaintiff 

In the one case, the question is merely between the diebtor and creditor, and in the 
other, it is that, with the material addition of a eontroversy between the creditors how 
much each is entitled to out of a common fund in which both are interested. 

In the attachment under the revised statutes, one creditor may contest the amount 
claimed by another, because both are interested in a common fund. So on claims to a 
surplus on a sale on foreclosure of a mortgage, where frequently the plaintiff and de- 
fendant have little or no interest in the matter in controversy, but conleudingcrediton 
have the engrossing interest, coutest with each other, and are allowed to appear and be 
heard, becanse they have an interest in a common fund. 

It seems to me that a suit under the code, where- the provisional remedy of an at- 
tachment has been used, and property has been seized upon it, is a cognate ease, and 
must be governed by the same principle, and that I cannot say that the controveny 
involved even in the suit of Fra$er v. OreenhUl, does not embrace within its scope the 
common fund in court, and each one'sshare in it. When they obtain their judgment in 
the suit in which they have sued out their attachment, they will be entitled by virtue 
of the judgment to full satisfsjption of it out of the fond in court ; and I see no mode of 
protecting subsequent attach^g creditors against collusion except by allowing them t» 
contest the claim of prior attaching creditors. 

Formerly to reach such a case, it would be necessary for subsequent creditors to bring 
an independent suit against the debtor and prior creditors, claiming to set aside a judg- 
ment because of collusion, or to prevent a judgment from well fouuded apprehensiona 
of it 

Can such an independent suit now be necessary, and must parties be subjected t» 
the expense and delay of it 7 

A complete determination of the controversy in respect to the fund which is in court 
by virtue of the attachment, cannot be had without the presence of the subsequent ered- 
itors, and those creditors claim and have an interest in the whole controversy involved 
in the suit brought by the prior creditors. 

It appears to me that this is a case eminently within the provisions of the code — 
not only within its spirit but its very letter, and that it illustrates the benefits whicb 
may arise from its provisions in respect to parties. 

I therefore allow the motion of Richie and McCormick, so far as to allow them tft 
be parties defendants to the suit brought by f^ser and Co. against Greenhill. 
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State, or against a defendant who has absconded or concealed 
himself as hereinafter mentioned, the plaintiff, at the time of 
issuing the summons, or at any time afterwards, may have the 
property of such defendant attached in the manner hereinaf- 
ter prescribed, as a security for the satisfaction of such judg- 
ment as the plaintiff may recover. 

This section anquestionabiy contemplates that a sammons may be issued before 
the attachment, per Sill, J., in Hulberi ▼. Hope Mutual Ins. Co,^ 4 Pr. R., 275, 
S79. 

A person who had formerly been a resident of another State, (Indiana,) but had 
with his family removed to this State, and was residing^ with a relative while he was 
seeking an opportunity to engage in business, and whether he would finally settle iu 
this State or elsewhere was undetermined, held, thdt an attachment was properly 
issued against him under this section as a non-resident. Burrows v. Miller^ 4 Pr. R., 
349. 

The court said, the defendant was at one time a resident of Indiana, but that 
residence he has abandoned, and he has returned with his family to this State ; but 
whether he will take up his residence here or elsewhere, he b yet undetermined. 
That is to depend upon his prospects of getting into business. Until his mind shall 
be settled upon that point, until he shall come to a determination and have a fixed 
place of habitation With an intention of staying ibere, he cannot be said to have a 
res dence anywhere, per Edmonds, J. Ih. 

Although this section authorizes an attachment to issue against a non-resident in 
an action for the recovery of money whether for wrong or on contract, it was prior to 
the recent revision of the code only in the latter case that a suit could be commenced^ 
unless the defendant could be served within this Slate. Because section 135 only 
allowed service of the summons by publication where " the action is on contract.*^ 
Hernstein v. Matthewson^ 5 Pr. R., 196. 3 Code Rep., 215. 

It is said that this section does not abrogate the provisions of the revised statutes 
concerning attacliments against foreign corporations, and absconding, concealed and 
non-rebideut debtors, (2 K. S. 3,) and the remedies provided by the revised statute, 
may be pursued in appropriate cases. 

<5» 228. Warranty hy whom granted, — A warrant of attach- 
ment must be obtained from a judge of the court in which the 
action is brought, or from a county judge. 

<§ 229. In what cases warrant may he issued. — The warrant 
may be issued whenever it shall appear by affidavit that a 
cause of action exists against such defendant, specifying the 
amount of the claim and the grounds thereof, and that the 
defendant is either a foreign corporation, or not a resident of 
this State, or has departed therefrom with intent to defraud 
his creditors, or to avoid the service of a summons, or keeps 
himself concealed therein with the like intent. 

An attachment may issue against one or more of several defendants, even where 
one or more of the defendants are not liable to attachment. Brewster v. Honigs- 
berger, 2 Code Rep., 50. Thus in an action in the supreme court, on a promissory note, 
made hy the defendants as co-partners. One of the defendants resided in the city of 
New-York, and was there served with the summons and complaint. The other de- 
fendants were non-residents. The plaintifFs obtained an attachment against the non- 
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resident defendanti, and under it levied co-partnership property. A motion to set 
aside the attachmeut was denied. 

Where an affidavit for an attachment sets forth enough to call on the officer for 
the exercise of his judgment upon the weight and importance of the evidence stated* 
it is sufficient to give jurisdiction. Conklin v. Dutcher. 1 Code Rep., N. S. 49. 

The affidavit to obtain an attachment need not state that a summons has been 
issued. lb. 

As to the mode of stating the requisite facts to entitle[a plaiotiff to an attachment, 
Parker, J., said : It is not enough to state them on information and belief. That is 
no proof of the fact. A person may give such testimony who has no personal know- 
ledge on the subject Mere hearsay and belief founded on it, are not evidence. 

In Ex parte Haynet (18 Wend., 611,) an attachment had been issued on an affi- 
davit in which the witnesses stated that they were informed and believed, that the 
debtor was a oon-resident — but the supreme court held the affidavit insufficient, and 
set aside the attachment. See also Smith v. Luce, 14 Wend., 637. Ex parte 
Robinson, 20 Wend., 672. Kingsland v. Coleman, 5 Hill) 611. In re Biisa, 7 
Hill, 187. Thatcher y. Powell, 6 Wheaton It, 119. Williameon v. Doe, 7 Blachf. 
R., 12. In re Faulkner, 4 Hill, 598. Brisbane v. Peabody, 3 How. Pr. R., 109. 

It will appear, by these cases, how careful the courts have been to see that the 
statute Is strictly complied with, in proceedings which subject property to seizure and 
sale, without a personal service of process on the owner. The duty to protect 
against injustice is certainly none the less obligatory under the code. 

The practitioner will find it necessary to be exceedingly careful that the affida- 
vits on which he proceeds are in conformity to the requirements of the statute, if he 
will secure a valid judgment. Everts v. Thomaa, 3 Code Rep., 74. 

In an order to obtain an attachment, the ground of the application may appear by 
the affidavit of the plaintiff as well as any other person, and upon information and 
belief, whenever that may be presented to the judge in such form that he can 
act judicially upon it Per Edmonds, J., in Morgan v. Avery, 2 Code Rep., 91-93- 
121. It is not necessary for the plaintiff to aver or prove that the defendant 
" secretly ** departed the State, in order to obtain an attachment It is sufficient 
if the affidavit state, on information and belief, that the defendant is about to quit, 
or has quitted the State, with a view to defraud his creditors or avoid service of 
process. lb. The facts from which the courts will infer an intention to avoid 
service of process, are: (1.) The defendant's embarrassed position. (2.) His im- 
paired credit. (3.) His attempting to borrow money immediately on the eve of 
his departure. (4.) From his confessing his inability tu meet his engagements as 
they become due. (5.) From his leaving behind unpaid debts past due. (6.) From 
his taking pains not to disclose to any of his creditors his intention to go abroad. 
(7.) The fact of the person left in charge of his affairs calling a meeting of his 
creditors twenty-four hours after he left the State. lb. The attachment is pro- 
cesSj and over its process the court has necessarily a control, lest it be abused or 
perverted to purposes of oppression. That control is exercised according to the 
course and practice of the court by special motion. It required no provision to con- 
fer this power and mode of redress; they are inherent in the court, and unless 
taken away by the statute, must of necessity be resorted to and rendered availa- 
ble. Lfxox V. Hotoland, 3 Caiues, 257 ; McQueen v. Middletown Mamif, Co., 16 
Johns. R., 5. The statute does not take away this power, and the propriety of 
issuing an attachmeut may be tested by motion at special term. lb. On such mo- 
tion the plaintiff will be allowed to introduce affidavits, not merely in answer to 
those on the part of the defendant, but in support of the original application for 
the attachment. If such application were originally defective, that may influence 
the question of costs, but need not affect the great question whether the plaintiff 
is entitled to the provisional remedy of an attachmeut. lb. The sufficlenr^y of 
the affidavits on which the attachment may issue is no longer a jurisdictional ques- 
tion, and it would seem as if tiie whole proceeding, tlie wurruuts and the affida* 
vits were amendable in furtherance of justice, (sec. 173,) and any error or de- 
fect in them which shall not affect a sul»tantial right, shull be disregarded by the 
court in every stage of the action, (sec. 176) ///. In another case, Conklin "7. 
Dutcher, 1 Code Rep., N. S., 49, it was held, that an attachment cannot be super- 
seded or set a^ide on special motion, upon affidavits wliich go only to contradict 
or disprove the facts coutained in the affidavit upon which it was granted, or, in 
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other wordi, upon the meriti ; and the only mo<fe of gettinf rid of an attachment 
improvidently ordered, ia to apply to the judge to Tacate hia own order, or by appeal 
to the general term.- Bat in neither caae can oppoaing aflMaviti be iiaed by the 
defendant, nor additional affidaTiti by the plaiutilT. Motiona, howoTer, to aet aside 
attachmenta for irregularity merely, may, of oonrae, be made at apeoial term. 

^ 230. Security on obtaining tMirraiftl.— Before issuing the 
warranti the judge shall require a written undertaking on the 
part of the plaintiff, with sufficient surety, to the effect that 
if the defendant recover judgment, the plaintiff will pay all 
costs that may be awarded to the defendant, and alt damages 
which he may sustain, by reason of the attachment not ex- 
ceeding the siim specified in the undertaking, which shall be 
at least two hundred and fifty dollars. 

An undertaking m the form of a penal hood, ia good where it oootaina the con- 
ditiona required by thia aection. Conklin r. Duteher, 1 Code Rep., N. 8., 49. 

^ 231. (Amended.) — Warrant to whom directed^ and what to 
require, — The warrant shall be directed to the sheriff of any 
county in which property of such defendant may be, and shall 
require him to attach and safely keep all the property of such 
defendant within his county, or so much (hereof as may be suffix 
dent to satisfy the plaintiffs demand^ together with costs and eX" 
penses ; the amount of which must be stated in conformity with the 
complaint^ together with costs and expenses. Several warrants 
may be issued at the same time to the sheriffs of different 
counties. 

The amendment ia the inaertton of the worda In ititlie. 

% 232. Mode of proceeding in executing ti?arra«^— The 
sheriff X<» whom such warrant of attachment is directed and 
delivered, shall proceed thereon in all respects, in the manner 
required of him by law in case of attachments against absent 
debtors, shall make and return an inventory, and shall keep 
the property seized by him, or the proceeds of such as shall 
have been sold, to answer any judgment which may be ob- 
tained in such action, and shall, subject to the direction of the 
-court or judge, collect and receive into his possession all debts, 
credits and efiects of the defendant. The sheriff may also 
take such legal proceedings, either in his own name or in the 
name of such defendant, as may be necessary fur that purpose, 
and discontinue the same at such times and on such terms as 
the court or judge may direct. 
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Upon receiving the w«mot of mttachment, the sheriff matt proceed to attach 
all the real and peraoaal eatate of the defendant in hli county. He muat take into 
his cQstody all money and bank notes, all books of account, youchera and papers 
relating to the property, debts, credits and effecti of the defendant, and all evidences 
of title to his real estate. 1 R. S., 766, s. 7. 

The sheriff is required, upon seizing the property, with the assistance of two ap- 
pnusers, to make an inventory of the property, stating the estimated value of the 
several articles of personal property, and stating such of them as are perishable. 
The inventory must be signed by the sheriff and appraisers, and returned within ten 
days after the seiiore of the property, to the judge who allowed the attachment. 

If any of the goods seized under the attachment as the property of the defendant, 
are claimed by any other person as his property, the sheriff is required to summon 
a jury to try such claim, as in case of a levy under an execution. 

If the jury find the goods to be the property of the claimant, the sheriff must 
forthwith deliver them to the claimant, unless the plaintiff shall, by an undertaking, 
with sufficient sureties, idemnify the sheriff for the detention olTsuch goods; in which 
case the sheriff is required to detain the goods. 

^ 233. Proceedingi in case of perishable property or ves* 
sets. — If any property so seized shall be perishable, or if 
any part of it be claimed by any other person than such de- 
fendant, or if any part of it consist of a vessel, or of any share 
or interest therein, the same proceedings shall be had in all 
respects as are provided by law upon attachments against 
absent debtors. 

See, the note to the preceding section. 

^ 234. Interest in corporations or associations liable to 
attachment. — The rights or shares which such defendant may 
have in the stock of any association or corporation, together 
with the interest and profits thereon, and all other property in 
this State of such defendant, shall be liable to be attached and 
levied upon, and sold to satisfy the judgment and execution. 
% 235. Attachment^ how executed on property incapable of 
manual delivery. — The execution of the attachment upon any 
Buch rights, shares, or any debts or other property incapable 
of manual delivery to the sheriff, shall be made by leaving a 
certified copy of the warrant of attachment with the presi- 
dent or other head of the association or corporation, or the 
secretary, cashier, or managing agent thereof, or with the 
debtor or individual holding such property, with a notice 
showing the property levied on. 

^ 236. Certificate of defendants interest to be famished by 
corporations* — Whenever the sheriff shall, with a warrant of 
attachment, or execution against the defendant, apply to 
such officer, debtor or individual, for the purpose of attach- 
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ing, or levying upon, such property, such oflScer, debtor, 
or individual, shall furnish him wiih a certificate under his 
hand, designating the number of rights or shares of the de- 
fendant in the stock of such association or corporation, *wiih 
any dividend, or any incumbrance thereon, or the amount and 
description of the property, held by such association, corpo- 
ration or individual, for the benefit of, or debt owing to the 
defendant. If such officer, debtor or individual refuse to do 
so, he may be required by the court or judge to attend before 
him, and be examined on oath, concerning the same, and 
obedience to such orders may be enforced by attachment. 

See, Laws of 1848| p. 69. 

§ 237. Judgment^ how satisjied.-^ln case judgment be en- 
tered for the plaintiff, in such action, the sheriff shall satisfy 
the same out of the property attached, by him, if it shall be 
sufficient for that purpose : 

1. By paying over to such plaintiff the proceeds of all 
sales of perishable property, and of any vessel, or share or in- 
terest in any vessel sold by him, or of any debts or credits 
collected by him, or so much as shall be necessary to satisfy 
such judgment; 

2. If any balance remain due, and an execution shall have 
been issued on such judgment, he shall proceed to sell under 
such execution, so much of the attached property, real or per- 
sonal, except as provided in subdivision four of this section, as 
may be necessary to satisfy the balance, if enough for that 
purpose shall remain in his hands ; and in case of the sale of 
any rights or shares in the stock of a corporation or associa- 
tion, the sheriff shall execute to the purchaser a certificate of 
sale thereof, and the purchaser shall thereupon have all the 
rights and privileges in respect thereto, which were had by 
such defendant. 

3. If any of the attached property belonging to the defend- 
ant, shall have passed out of the hands of the sheriff without 
having been sold or converted into money, such sheriff shall 
re-possess himself of the same, and for that purpose shall have 
all the authority which he had to seize the same under the 
attachment, and any person who shall wilfully conceal or 
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withhold such property from the sherifF, shall be liable to 
double damages at the suit of the party injured. 

4. Until the judgment against the defendant shall be paid, 
the sheriff may proceed to cellect the notes and other evi- 
dences of debt, and the debts that may have been seized or 
attached under the warrant of attachment, and to prosecute 
any bond he may have taken in the course of such proceed- 
ings, and apply the proceeds thereof to the payment of the 
judgment. 

When the judgment and all costs of the proceedings shall 
have been paid, the sheriff, upon reasonable demand, shall 
deliver over to the defendant the residue df the attached pro- 
perty or the proceeds thereof. 

§ 238. When action to recover notes, Sfc.f of defendant, may 
he prosecuted by plaintiff in the action, in which the attachment 
issued, — The actions herein authorized to be brought by the 
sheriff, may be prosecuted by the plaintiff, or under his di- 
rection, upon the delivery by him to the sheriff of an under- 
taking executed by two sufficient sureties, to the effect that 
the plaintiff will indemnify the sheriff from all damages, costs, 
and expenses on account thereof, not exceeding two hundred 
and fifty dollars in any one action. Such sureties shall, in 
all cases, when required by the sheriff, justify, by making 
an affidavit that each is a householder, and worth double 
the amount of the penalty of the bond, over and above all 
demands and liabilities. 

^ 239. — Bond to sheriff on attachment, how disposed of on 
judgment for defendant. — If the foreign corporation, or absent, 
or absconding, or concealed defendant, recover judgment 
against the plaintiff, in such action, any bond taken b}^ the 
sheriff, except such as are mentioned in the last section, all 
the proceeds of sales and moneys collected by him, and all 
the property attached remaining in his hands, shall be deliv- 
ered by him to the defendant, or his agent, on request, and 
the warrant shall be discharged, and the property released 
therefrom. 

% 240. Discharge of attachment, and return of property or 
its proceeds to defendant, on his appearance in action* — When- 
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ever the defendant shall have appeared in such action^ he 
may apply to the officer who issued the attachment, or to the 
court, for an order to discharge the same, and if the same be 
granted, all the proceeds of sales and moneys collected by 
him, and all the property attached remaining in his hands, 
shall be delivered or paid by him to the defendant or his 
agent, and released from the attachment. 

^ 241. Undertaking an the part of defenianU — ^Upon such 
application, the defendant shall deliver to the court or officer 
an undertaking executed by at least two sureties, resident and 
freeholders in this State, approved by such court or officer, 
to the effect that the sureties will on demand pay to the 
plaintiff, the amount of the judgment that may be recovered 
against the defendant in the action, not exceeding the sum 
specified in the undertaking, which shall ht at least double 
the amount claimed by the plaintiff in his complaint. 

Where a party hai been attached ae a non-resideatt be may mOTe to bare the 
attachment dieoharged on the pvand of hie beings a resident* and the ooart will gt^ni 
a reference to ascertain the fact, withont the undertaking required by tliis section. 
KiUian ▼. Watkington, 2 Code Rep.> 78. 

^ 243. When sheriff to return voarrant and proceedings 
thereon. — When the warrant shall be fully executed or dis- 
charged, the sheriff shall return the same with his proceedings 
thereon, to the court in which the action was brought. 

% 243. Sheriff *s fees. — The sheriff shall be entitled to the 
same fees and compensation for services, and the same dis- 
bursements under this title, as are allowed by law for like 
services and disbursements under the provisions of chapter 
five, title one, and part two of the Revised Statutes. 

The provision of the revised statute here referred to, treats <' Of title to property 
real and personal, transmitted or acquired by special provisions of iawj' 3 R. 6., 3d 
ed., 63. The fees allowed to sheriJOBb are prescribed by 3 R. 8., Sd ed., 733, and 
Laws of 1850, p. 404. 



Chapter V. 
PravUianal remeiiet. 

Sbctioit 344. Powen of court as to reeeiven, deposit of money, &c., in ooart, and 

other provifiooal remediei. 

^ 244. [200.] (Amended.) — Powers of court as to receivers f 
deposit of money ^ tfCn^ in courts and other provisional remedies. — 
A receiver may be appointed : — 

1. Before judgment, provisionally, on the application of 
either party, when he establishes a prima facie right to such 
property, which is the subject of the action, and which is in 
the possession of an adverse party, and the property, or its 
rents and profits, are in danger of being lost, or materially 
injured or impaired. 

2. After judgment, to carry the judgment into efiect. 

3. After judgment, to dispose of the property according 
to the judgment, or to preserve it during the pendency of an 
appeal, or when an execution has been returned unsatisfied, 
and the judgment debtor refuses to apply his property in sat- 
isfaction of the judgment. 

4. In the cases provided in this code, and by special stat- 
utes, when a corporation has been dissolved, or is insolvent, 
or in imminent danger of insolvency, or has forfeited its cor- 
porate rights. 

5. In such other cases as are now provided by law, or 
may be in accordance with the existing practice, except as 
otherwise provided in this act. 

The court may grant the other provisional remedies now 
existing according to the present practice, except as otherwise 
provided in this act. 

When it is admitted by the pleading or examination of a 
party, that he has in his possession, or under his control, any 
money or other thing capable of delivery, which, being the 
subject of the litigation, is held by him as trustee for another 
party, or which belongs or is due to another party, the court 
may order the same to be deposited in court, or delivered to 
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such party, with or without security, subject to the further di- 
rection of the court. 

Whenever, in the exercise of its authority, a court shall 
have ordered the deposit or delivery of money or other thing, 
and the order is disobeyed, the court besides punishing the 
disobedience, as for contempt, may make an order, requiring 
the sheriff to take the money or thing, and deposit or deliver it 
in conformity with the direction of the court. 

When the answer of the defendant admits part of the 
plaintiff's claim to be just, the court, on motion, may order 
such defendant to satisfy that part of the claim, and may en 
force the order as it enforces a provisional remedy. 

This section, before amendment, was as follows : Until the le^rislature shall other- 
wise provide, the court may appoint receiveis, and direct the deposit of money or 
other thing in court, and grant the other provisional remedies now existing, according 
to the present practice, except as otherwise provided in this act. 

As to this section, before amendment, it was observed : ** The code has not, in 
terms, and I think not in spirit, altered the practice in the appointment of receivers, 
80 far as notice to the party to be affected is concerned.*' By section 244, the court is 
authorized to appoint receivers *< according to the present practice," that is, the prac- 
tice of the supreme court in equity in force at the time of the adoption of the code, 
which was the same as that of the late court of chancery. By that practice, a re- 
ceiver could not be appointed without notice to the party interested, except under 
peculiar circumstances, demanding immediate action, to be made to appear upon the 
papers upon which the application was made. 1 Paige, ] 7. 2 Paige, 438-450. 8 
Paige, 373-481. And in such cases, the receiver was appointed for the protection 
of property, pendente lite, and the order did not assume to make a 6nal disposition 
of the property, without a hearing of the parties. Per Allen, J., in Kemp v. Hardiftg, 
4 Pr. R., 178. Dorr v. Soxon^ 5 Pr. R., 29. And see, note to section 298-178. 

The writ of suppiicavit has not ceased to exist, as a provisional remedy. Per 
Edmonds, J., in Forrest v. Forreet^ 5 Pr. R., 121-128, 

A receiver is an officer of the court. He cannot be appointed until a suit is com^ 
menced — Anon. 1 Atk., 489. 2 Atk., 315 — except in the cases of idiots and lunatics. 
Ex parte Whitefield, 2 Atk., 315. 

Formerly, a master in chancery could not be a receiver, (6 Ves., 427,) nor a 
solicitor in the cause, or under a commission of lunacy, (2 Mer., 452,) nor the next 
friend of an infant plaintiff*, (2 Mad., 64,) nor a trustee, (8 Ves., 72, 11 t6., 363, 15 
t6., 584,) bat on the voluntary dissolution of a corporation, one of its officers might 
be appointed receiver. (8 Paige, 385. 3 Edw- Ch. R., 385.) But upon proceedings 
against an insolvent bank, one of its officers should not be receiver. (1 Paige, 511. 
8 Paige, 388.) 

A receiver had to be prayed for, in the bill, under the former practice. 3 Atk., 
689. 1 Molioy, 29. 

A receiver could not bring ejectment, without leave of the court. 1 Ves. Jun., 
165. 3 Bro. C. C, 88. 16 Wend., 410. Nor could such an action be brought 
against him, without leave of the court. 9 Ves. Jun., 335. 1 Jac and Walker, 176. 
Nor could he make any payment. 1 Ves. Jun., 85. 

A receiver should apply for an order, for leave to sue for a debt. Merritt v. Lyoriy 
16 Wend., 410. And if he does not obtain leave, and fail in the suit, he will be per- 
sonally liable for costs. Thus, where a receiver had prosecuted an action as such 
receiver, without leave of the court, for that purpose first obtained, and had failed in 
the action, on motion for costs against him personally, the motion was granted. 
Phelps v. Cole, 3 Code Rep., 157. 

A general creditor of insolvent general partners may, on complaint and answer^ 
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where the debt is not denied, have an iDJauction to protect the partnenhip, property 
and assests, aod a receiver appointed. Dillon ▼. Horn^ 5 Pr. R., 35. It seems that 
the principle asserted by the chancellor in the case of Innea v. Lansingy 7 Paipre, 
583i sustainini; a bill and injunction, upon the application of a creditor, against in- 
solvent limited partners, on the ground that the partnership effects were a trust fund 
for the benefit of all the creditors, should apply equally to an insolvent geiwral part- 
nership, lb. 



TITLE VIII. 



Of the trial and judgment in Civil Actions. 

Chapter I. Judgment upon failure to answer. 

II. Issues and the mode of trial. 

III. Trial by jury. 

IV. Trial by the court. 

V. Trial by referees. 

VI. The manner of entering judgment 



Chapter I. 
Judgment upon failure to answer. 

Section 245. • Judgment, what 

246. Judgment on failure of defendant to answer. 

247. Judgment on frivolous demurrer, answer or reply. 

<^ 245. [201.] Judgment^ what, — A judgment is the final 
determination of the rights of the parlies in the action. 

The decision of the court on a demurrer, is a judgment Bentley v. Jones, 3 Code 
Rep., 37. King v. Stafford, 5 Pr. R., 30. An order of the supreme court at general 
term, reversing a judgment obtained at the circuit, and ordering a new trial, is not a 
judgment. Duane v. Northern R. R, Co., 4 Fr. R., 364. 

The distinction between an " order" and a ** judgment,*^ is this. An order is the 
decision of a motion. A judgment is the decision of a trial by the court. Parker, 
Watson and Wright, JJ., in Bentley v. Jones, 3 Code Rep., 37. King v. Stafford, 
5 Pr. R., 30. The decision of a demurrer is not an order but a judgment. lb. The 
words ^* rule and order " in no case mean a judgment. Darrow v. Miller, 3 Code 
Rep., 241. See, note to section 400 of this code. 

§ 246. [202.] (Amended.) — Judgment on failure of defend' 
ant to answer, — Judgment may be had if the defendant fail to 
answer the complaint, as follows: 

1. In any action arising on contract for the recovery of 
money only, the plaintifFmay file with the clerk, proof of per- 
sonal service of the summons and complaint, on one or more 
of the defendants, or of the summons according to the provi- 
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sions of section 130, and that no answer has been received. 
The clerk shall thereupon enter judgment for the amount men- 
tioned in the summons, against the defendant or defendants, 
or against one or more of several^ defendants, in the cases 
provided for in section 136. But if the complaint be not sworn 
to, and such action is on an instrument for the payment of 
money only, the clerk, on its production to him, shall assess 
the amount due to the plaintiff thereon ; and tq other cases 
shall ascertain the amount which the plaintiff is entitled to nh 
cover in such action, from his examination under oath, or 
other proof, and enter the judgment fi>r the amount so assess- 
ed or ascertained. In case the defendant give notice of ap- 
pearance in the action, he shall be entitled to five days' notice 
of the time and place of such assessment. 

2. (Amended.) — In other actions the plaintiff may, upon 
the like proof, apply to the court after the expiration of the time 
for answering, for the relief demanded in the complaint. If 
the taking of an account or the proof of any fact be necessary 
to enable the court to give judgment, or to carry the judgment 
into effect, the court may take the account or hear the proof, 
or may, in its discretion, order a reference for that purpose. 
And where the action is for the recovery of money only, or of 
specific real or personal property, with damages for the with- 
holding thereof, the court may order the damages to be assess- 
ed by a jury, or if the examination of a long account be in- 
volved, by a reference as above provided. If the defendant 
give notice of appearance in the action before the expiration 
of the time for answering, he shall be entitled to eight days' 
notice of the time and place of application to the court for the 
relief demanded by the complaint. 

3. (Amended.)— In actions where the service of the sum- 
mons was by publication, the plaintiff may in like manner 
apply for judgment, and the court must thereupon require 
proof to be made of the demand mentioned in the complaint, 
and if the defendant be not a resident of the State, must re- 
quire the plaintiff or his agent to be examined on oath respect- 
ing any payments that have been made to the plaintiff, or to 
any one for his use, on account of such demand, and may ren« 
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der judgment for the amount which he is entitled to recover. 
Before rendering judgment the court may, in its discretion, 
require the plaintiff to cause to be filed satisfactory security, to 
abide the order of the court touching the restitution of any 
estate or effects which may be directed by such judgment to 
be transferred or delivered, or the restitution of any money 
that may be collected under, or by vinue of such judgment, 
in case the defendant or his representatives shall apply and 
be admitted to defend the action, and shall succeed in such 
defence. 

The amendmentt are in tubdiTbioiM 9 and 3. These* before amendment, were 
asfollowa: 

S. In other aetiona, the plaintifT may, npon the like proof, apply to the court, alter 
the expiration of the time for anawering, for the relief demanded in the complaint. 
If the taking an aeooant or the proof of any fact, be neoenary, to enable the coort 
to give judgment, or to carry the judgment into effect, the court, instead of taking 
the account or hearing the proof, may, in its diacretion, order a reference for that 
purpose to any perM>n, free from all exception, to be named by the party. And where 
the action ia for the recovery of money, only, or of apeoific, real or perwnal property, 
with damages for the withholding thereof, the court may issue a writ of inquiry, or 
order the damages to be aaseased by a jury, or if the examination of a long account 
be involyed, by a reference aa above provided. In case the defendant give notice of 
appearance in the action before the expiration of the time for answering, he shall be 
entitled to eight days' notice of the time and place of application to the court for the 
relief demanded by the complaint in anoh actions. 

3. In actions where the service of the summons and complaint waa not personal, 
the plaintiff may in like manner apply for judgment, and the court shall thereupon 
eauae proof to be taken of the demand mentioned in the complaint, and in case the 
defendant is a non-resident, shall cause the plaintiff or his agent to be examined, on 
oath, as to any payments that have been made to such plaintiff, or to any one to hia 
use on account of such demand, and may render judgment for the amount which be 
is entitled to recover, and may, in its discretion, require the plaintiff to cause to be 
filed satisfactory aecnrity to abide the order of the court touching the restilntion of 
any estate or eflfeots which may be directed by such judgment to be transferred or 
delivered, or the restitution of any money that may he collected under or by virtue 
of aoch judgment, in case the defendant, or his representatives, shall apply and be 
admitted to defend the action, and shall succeed in such defence. 

The application for judgment, for default of an answer, in actions within the 
second subdivision of this section « must be made at the special term. Ryan v. McCaU' 
nell, 1 Sand. S. C. R, 709. 1 Code Rep., 93. 

The county named in the complaint, is the county of trial, whether there be an 
issue joined, or a judgment on failure of defendant to answer. And where there is 
no answer, the application for jud|fment must be made in the county designated in 
the complaint as the county of trial. Warner v. Kenny, 3 Pr. R., 323. 1 Code 
Rep., 96. The defendant haa a right to appear, on assessing the damages, to miti- 
gate the amount, as he had formerly, on executing a writ of inquiry. Jb, But by the 
91st of the supreme court rules of August, 1849, it is provided, that where the 
plaintiff ia entitled to judgment by reason of the defendant failing to answer the com* 
plaint, and the relief demanded requires application to be made to the court, auch 
application may be made at any special term, in the district embracing the county in 
which the action is triable, or in an adjoining county ; such application may also be 
made at a circuit court in the county in which the action is triable, but when a refer- 
ence, or a writ of inquiry, shall be ordered, the aame shall be executed In the county 
in which the action ia triable. The mode of applying for judgment, on failure to 
answer, in actions to foreclose mortgages, and for divorces, is prescribed by rules of 
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court. See, 9b to mortgages, rale 49, and as to dtvorce* rule 68. See, rules of the 
supreme court, in appendix. 

** I think that the first subdivision of this section was intended to apply to actions 
upon promissory notes, money bonds, and other contracts for the payments of money 
upon their face, aod not to that large class of actions for the recoyery of damages, 
merely on account of the non -performance of some stipulation or duty, other than the 
payment of a sum of money due, although money only was sought to be recoTered 
as damages,*' and does not include an action against a common carrier for loss of 
goods. Per Johnson, J., in Clor y. Mallory, 1 Code Rep., 127. 

The words ** and that no answer has been receiveid,'* in this section must be 
read " and that no answer or demurrer has been received.*' Broadhead v. Broadheadf 
4 Pr. 308, 309. 3 Code Rep., 8. And it will not be contended that a plaintiff can 
take judgment if a demurrer has been served. Jb. But if the defendant has de- 
murred to the complaint and the demurrer has been overruled, or there is a direction 
for judgment under section 247, there is in that case a failure to answer within this 
section, and the like proceedings may be had as where neither answer nor demurrer 
is put in. King v. Stafford^ 5 Pr. R., 30, 34. According to the old practice, the 
proceedings in case of judgment for the plaintiff upon a demnrrer were the same as 
in case of judgment by default. lb. And where a defendant demurs to the com* 
plaint, it is an appearance in the action, and although such demurrer may be set 
aside or held to be frivolous,,the defendant's nevertheless entitled to notice of the as- 
sessment of damages or of the amount due the plaintiff in like manner as if he had 
given a simple notice of appearance. lb. And where in an action on a promissory 
note the complaint was not verified, the defendant demurred to the complaint, and 
plaintiff obtained a direction for judgment under section 247, unless the defendant 
put in an answer within ten days. The defendant did not answer within ten days, 
and thereupon, the plaintiff gave the defendant's attorney notice of adjusting the costs, 
filed with the clerk an affidavit, stating the direction made by the judge, that ten 
days had elapsed, and that no answer had been put in ; had the amount due on the 
note been assessed by the clerk, and entered a final judgment for the amount so as- 
sessed. No notice of assessment of damages was given to the defendant's attorney. 
The court held the judgment irregular. That the provisions of the revised statutes 
2 R. S., 356, BS., 1, 3, 4, to the effect that if in an action on a promissory note, interlo- 
cutory judgment her endered for the plaintiff upon demurrer, the court shall direct the 
clerk to assess the damages, and if the defendant has appeared in the cause, notice of 
the assessment must be served on the attorney, are not necessarily inconsistent with the 
code, and are retained by section 468. That although it might seem an idle ceremony 
to file with the clerk proof of the personal service of the summons and complaint, in 
a suit where a defendant has appeared and put in a demurrer, yet this seems to be rend- 
ered necessary by section 269, in all cases where a judgment is given for the plaintiff 
on an issue of law. lb. And the omitting to file such proof will render the judgment 
irregular. Jb. If, however, the complaint be not verified, and the defendant give no- 
tice of appearance, he is entitled to notice of the application for judgment Van Horn 
y. Montgomery t 5 Pr. R., 238. And wherein an action on a promissory note, the com- 
plaint purported to be verified, but in fact was not verified, what purported to be a 
verification being a nullity, the defendant gave notice of appearance but did not put in 
any answer, and the plaintiff without any notice to the defendant entered up his judg- 
ment, it was held, that the judgment was irregular, and that notice should have been 
given to the defendant, lb. 

Where notice of appearance is not given until alter the application for judgment, 
the plaintiff is not bound to serve the plaintiff's attorney with notice of the assess- 
ment of damages. Lyndesv. West, 12 Wend., 235. See however Van Loan v. 
Driggs, 1 C. C, 50. 

In an action on contract to recover money oiAy, and the complaint verified, the 
defendant gave notice of appearance, but did not answer, and at the expiration of the 
time to answer the plaintiff took judgment without any notice to the defendant. 
It was held, that he was regular, and that the defendant was not entitled to any 
notice, that in such a case there was no assessment. Dix v. Palmer^ 3 Code Rep., 
214. 5 Pr. R., 233. 

Where an answer denied part only of the claim, it was held, prior to the 
recent amendment, that the plaintiff might have judgment under this section for 
the amount admitted to be due by the answer. Tracy v. Humphrey ^ 3 Code Rep., 
190, and the latter clause of section of 244 confirms this decision. 
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An action for a breach of promiie of marriage, is an action on contract, and with- 
in the first subdivision of this section, and ** If the cornplaiut be verified, the plaintiff, 
upon the defendani's fatlare to answer, becomes absolutely entitled to judgment for the 
amount of damages specified in the summons. If the complaiut be not sworn to, it 
4hen becomes the duty of the clerk *' to ascertain the amount lohieh the plaintiff is 
entitled to recover, from her examination under oath, or other proof,** Williams y. 
MiUer, 4 Pr. R 94. 

Where the complaint set forth a fraudulent purchase, and the defendant 
having omitted to answer, the plaintiff moved for judgment, and that an award 
of execution against the person of the defendant might be inserted in the judg- 
ment roll, the court refused the motion, holding, that under the code the judg- 
ment need not (at least, in such a case as that then before the court) specify 
the kind of execution to be issued ; but how it would have been, had an answer 
been put in, denying the fraud, the court did not deem it necessary to decide. 
Coouey y. Van Reneeelear, 1 Code Rep., 38. In Squire y. Eleworth, 4 Pr. R., 
77, an action on contract for the recovery of money only, the complaint was not 
yerified, and the question was raised as to the manner in which the plaintiff was 
to obtain his judgment ; and it was held, that the action not being on an instru- 
.jnent for the payment of money, but being on an account for goods sold, the clerk 
was to ascertain the amount which the plaintiff was entitled to recover. This, how- 
eyer, is to be done by the clerk in doe form. It will not do for him merely to 
•take the oral examination of the party or his witnesses, and then insert the 
amount in the judgment roll ; he must make and file with the record a report of 
bis finding, like the report on assessment under the former practice, so that the 
defendant may have some means of ascertaining what is the decision of the clerk 
in the premises, some means of correcting any errors into which he may fall. 
That report should be annexed to, and made to form part of the record. The clerk 
is substituted for the former sheriff *s jury of inquiry, and there is no reason why he 
should not — as was formerly the practice — make a report of his decision between the 
parties, per Edmonds, J., in Squire v. Eleworth, 4 Pr. R., 77. 

In an action against a common carrier for loss of goods, where the defendant 
appeared, but did not answer in due time, and the plaintiff took judgment without 
any notice to the defendant, the court set aside such judgment as irregular. Clor y. 
Mallory, 1 Code Rep., 126 ; and per Johnson, J. : *^ It seems to me, however, that 
the plaintiff was wrong in entering up his judgment without notice to the defendant's 
attorney, as he might do, in a case under sub. 1, of section 246, of the code. Although 
-this was an action arising upon contract, and the plaintiff sought to recover the dam- 
ages he had sustained from the alleged breach of it in money only, I do not regard 
it as the case contemplated by snU 1. It may satisfy the language, but not the 
spirit and intent of that subdivision. 

** The latter class, in my judgment, falls more properly under the proyisions of 
anb. 2 of the section, where the proof of the facts alleged is necessary to enable the 
court to give judgment The contract upon which the action was brought was for 
the delivery of goods as bailee, and not fur the payment of money, and the action is 
in substance for the yaloe of the goods negligently lost. The contract in such a case 
furnishes no guide for the measure of the recovery ; and proof is therefore neces- 
sary to inform the conscience of the court as to the value of the goods, and the 
damage sustained by their non*dflivery. It cannot be that the legislature intended to 
compel the defendants to put in a defence in every case, and incur the trouble and 
increased expense of a trial, or submit to whatever the judgment or conscience of the 
other party might claim by way of damages, when the real damages in every such 
case might be ascertained by a simple appearance, and the production of proof as to 
that single question before the referees or jury. I am not aware that any con- 
struction has as yet been given to this section of the code, but I am satisfied the one 
I haye now given it will be found by far the more safe and convenient in practice, 
and tend materially to lighten the expense and burden of litigation in a vast number 
of cases which must be constantly arising.. If I am right in this, the plaintiff should 
have given the defendant's attorney eight days* notice, and had his damages aasesaed 
under the order of the court, before entering his judgment." lb. 

And it seems that although the summons may be in the form prescribed, by the 
first Bubdiyision of section 129, and no objection is made thereto by the defendant 
iMfora jodgmenty yet, if tha answer be m fact within the second subdiyision of sec* 

13 
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tion 129, the plaintifF cannot take judgprnent ponuant to the fint anbdiTiaion of thias 
aectioD, and if be do, the defendant may object to the regularity of the judgments 

Where in a foreclosure actioui the summons stated that judgment would be takea 
for a specific sum, but the complaint prayed only a sale and payment of the pro* 
ceeds, the motion for judgment was denied, without prejudice to a motion to amend 
the summons. Wyant ▼. Reeves, 1 Code Rep., 49. 

And where in an action to recover for goods sold and work done, and claim of a 
judgment for a certain amount, the summons stated that the pi aiotifi* would apply to the^ 
court for the relief demanded in the complaint, was in fact in the form prescribed by sub- 
division 2 of section 129, the defendant failed to answer, and on the plaintiff's ap- 
plying for judgment ; bis application was denied on the ground that his summons 
WBB in the wrong form. Diblee y. ilfoson, 1 Code Rep.| 37. 

In an action for an assault, &c., where defendant omits to answer, there is noth- 
ing in the Code to require the damages to be assessed by a jury at the circuit, and it 
is more convenient, aud more in accordance with the former practice to have the 
damages assessed by a sheriff's jury. It is in the power and discretion of the justice 
at special term, to whom application is made for judgment, to order the damages to 
be assessed by a sheriff's jury. Richards v. Swetzer^ 3 Pr. R., 413, 414. 1 Code 
Rep., 117. Stanley v. Anderson, 1 Code Rep., 52. In the latter case the court 
approved of the folio wiug form of judgment. 

Title of the cause. 

At a special term of the supreme court held in the county of Albany, on the 7th 
day of October, 1848, before Mr. Justice Hand. 

The summons with a copy of the complaint in this action, having been personally 
served on the defendant on the 2]8t day of August, 1848, and no answer or demur- 
rer thereto having been served on the attorneys for the plaintiff, the plaintiff, by 
John Cole, his counsel, applies for the relief demanded in the complaint, being for 
the payment of money only, and this term of the court being the time and place spe- 
cified in the summons for that purpose, thereupon it is adjudged that the plaintiff do 
recover against the defendant his damages by him sustained by occasion of the pre- 
mises in the said complaint set forth ; but because it is unknown what amount of 
damages the plaintiff hath sustained, the plaintiff hereupon requiring that the dam- 
ages be assessed by a jury, it is ordered that the sheriff of the county of Saratoga^ 
by the oaths of twelve good and lawful men of his county, assess such damages; 
and that said sheriff return to this court, at the ofiice of the Clerk of Saratoga coun- 
ty, the inquisition he shall thereupon take, under his hand, together with this order, 
and thereupon ordered judgment for the amount of damages so assessed, with (13 
costs and disbursements to l^ verified. 

In a suit for partition commenced by summons and complaint under the code, if 
any of the defendants do not answer within the time prescribed, it is unnecessary ta 
enter an order for their default. Plaintiff is entitled to the relief demanded in hia 
complaint Watson v. Brigham, 1 Code Rep', 67. 

Where the relief demanded by the complaint was a judgment for the return of 
personal property or its value, and no answer was put in, it was held that the plain- 
tiff might elect which judgment he would take, but that he could not be allowed ta 
take judgment in the alternative. In that class of cases the judgment must be final 
and certain. Commercial Bank v. WkiiSt 3 Pr. R., 292, 1 Code Rep., 68. 

Where after judgment entered for default of an answer the plaintiff requires a 
reference, on the ground that the taking of an account is necessary, he will be re- 
quired to do more than state generally that a reference is necessary \ he must state 
circumstances from which the court may judge of the necessity for a reference ; thua 
where after judgment for want of a plea the plaintiff on a general affidavit that the 
inquiry involved the examination of a long account asked for a reference to asceitain 
the amount of damages, Edmonds J., said : '* Cases of this kind have occurred 
where the damages could very conveniently have been tried by a sheriff's jury, bnt 
where the plaintiff on an affidavit like this has obtained an order of reference, and 
largely augmented the costs. To guard against such an abuse I shall in future exact 
fh>m the plaintiff, a sworn copy of the account on which the action la brought, aQ> 
that the court may judge for itself as to the necessity of a reference. Brown t. 
Miller, 1 Barb. S. C. R. 24. 

In one case it was held by the New- York court of common pleaa, that whert 
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a defendant rafiered jodgment to be taken against him for want of an aniwer, he 
could not appeal from anch jadgment Jones ▼. Kip, 1 Code Rep., 119» but in Ray- 
nor V. Clarky 3 Code Rep., 230, the supreme court said: All that a party admits 
by suffering a default, is the truth of the facts alleg^ed against him, and if a decla- 
ration under the former system did not contain sufficient to show a cause of action, 
the defendant could take advantage of the defect either by motion in arrest of judg- 
ment, or writ of error. For a like defect in a complaint, under the code, the defend- 
ant may appeal from the judgment to the general term. — ^The form of the remedy 
only is changed. Callagan v. Hallettf Caines, 104. 

'^ 247, Judgment on frivolous demurrer, answer or reply. — If 
a demurrer, answer or reply be frivolous, the party prejudiced 
thereby, upon a previous notice of five days, may apply to a 
judge of the court, either in or out of the court, for judgment 
thereon, and judgment may be given accordingly. 

Much doubt has arisen in practice, as to when it is proper to move under this 
section, and when to demur. In Seovell v. Hotoellj 2 Code Rep., 33, the answer 
avowedly addressed itself to the plaintifTs bill of particulars, instead of to the com- 
plaint, and the plaintiff moved under this section for jadgment, but the court said 
the answer was insufficient, and if ^* the plaintiff had demurred, he undoubtedly 
would have succeeded ; but he has mistaken his remedy" by asking for judgment 
under this section, and the motion was denied. 

The code of 1848 had no corresponding section to this, and under that code it 
was at first held, that a motion to set aside a demurrer as frivolous, would not be 
entertained ; and that the proper course was to place the cause on the calendar. 
Partridge v. McCarthy, 1 Code Rep., 49. And in another case it was said there 
IB no law for treating even a frivolous demurrer as a nullity ; the only mode of get- 
ting rid of it is to put it on the calendar. Swift v. De Witt, 1 Code Rep., 25. But 
under these rulings, frivolous pleadings began to multiply, and the court was, as 
it were, forced to hold that even under the code of 1848, where a frivolous an- 
swer or demurrer was interposed, the opposite party might move for judgment, as 
for want of an answer on the notice prescribed for special motions. Nohle v. Trow- 
bridge, 1 Code Rep., 38 ; Hartneea v. Bennett, lb., 86 ; Corning v. Haight, lb., 72, 
And it was further held, that a party did not waive his right so to move by answer- 
ing such frivolous pleading. Stokes v. Hagar, 1 Code Rep., 84. We apprehend, 
however, that it would not be safe to move under this section, after having answered 
the pleading objected to. % 

The court will not strike out a demurrer as (Vivolous, unless it appears to be ) 
taken merely for the purpose of delay, or unless the grounds of demurrer set forth are ( 
cleariy untenable Neefas v. Kloppenburg, 2 Code Rep., 76. 

Where a complaint by an indorser of a promissory note, alleged that the plaintiff 
was the *' lawful holder" of the note, and the defendant demurred, alleging for 
cause, that it did not appear by the complaint that the plaintiff was the " owner" 
of the note, the court refused a motion to set aside the demurrer as frivolous. 
Beech v. Oallup, 2 Code Rep., 66. 

An answer which denies a material allegation in the oomplaint, cannot be struck 
out as " frivolous." Davis v. Potter, 2 Code Rep., 99. 

Under the former practice, where a party moved to strike out pleas as false and 
frivolous, his notice not specifying any ground for the motion, and his affidayits al- 
leging only that the pleas were false, held, that he could not avail himself of the- 
frivolousness of the pleas. Maury v. Van Arnum, 1 Hill, 370. -^ 

In Darrow v. Miller, 3 Code Rep., 241, Sill, J., said, the mischiefs which see- j 
tion 152 and section 247 were designed to remedy, have, I think, as well as iho-j 
remedies themselves, been somewhat confounded, and his honor came to the con-j 
elusion in that case, that to authorize an order upon a motion to strike out an an-i 
Bwer as frivolous, it roust appear that the answer is a "sham pleading," which J 
does not necessarily follow from its being merely frivolous. 

The late supreme court adopted the practice of striking out pleas whl«h were 
palpably frivolous, Heaton y. BarteU, 13 Wend., 772; Lowry v. Hall^ 1 Hill, 663. 
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Bnt to jivtiff iCriking them out, they mmt be oot only (HtoIoiu, but palpably ao, 
and to a degree that will satisry the court that they were inlerposed merely for 
delavi or with some other Improper motive. Maury v. Van Arnum, I Hill, 370 ; 
Fisher v. Pond, Id.^ 672; Melville v. Haxlettt Id Wend, 680, Davie y. Adame^ 4 Cow., 
142; Lotorie v. HaU, 1 Hill, 663 ; and see Balmanno v. Tkompeony 6 Biog. N. C, 153. 

(The 152d section of the code simply applies the former practice of striking out 
sham defences to the new system of pleading, and an answer which is shown by 
its falsity or palpable frivolousness, to be put in for delay merely, or other improper 
object, will be stricken out as a sham defence, in the same manner, and for the like 
reason that a plea embracing the same matter, would have been stricken out under 
^e former practice. 
r But a pleading may be frivolous, and still be interposed in good faith. Miller ▼. 
Heathy 7 Cow., 101 \'Patten v. Harrie, 10 Wend., 623. And unless the want of 
good faith is manifest, the pleading, though technically frivolous, should remain on 
record. For a party has the right to have any defence honestly interposed, passed 
upon, not only in the court of original jurisdiction, but in a court of appeal, la 
such a case, the remedy of the party alleging the frivolousneas of the pleading ia, if 
iie desire a summary deeision, to move for judgment under section 247. 

An answer would not, under the former practice, be struck out as frivolous, 
flolely on the ground that the court had previously held a similar answer bad on de- 
murrer. Davie v. Adame, 4 Cow., 142. 

The motion to strike out a pleading as frivolous, must be made at the special term, 
the order for that purpose cannot be granted at chambers. Darrow v. Miller, 3 Code 
Rep., 241. There is no time limited, within which the motion is to be made. The 
motion may be made on the copy pleading served, and no affidavit is necessary. The 
judgmeut must be granted, or refused, on what appears upon the pleadings alone, and 
an affidavit, if served, could not be taken into account, in deciding this question. In 
this respect, it is like a motion in court for judgment upon demurrer, or upon a plead- 
ing not answered. By this, it is merely intended that no affidavit need be served 
with the motion papers, for if the defendant do not appear, to oppoee the motion, the 
plaintiff must give proof of the reception of the answer, and of the service of the 
notice of motion. Darrow v. Miller, 3 Code Rep., 241. 

To authoriie the granting of judgment under this section, the notice of motion 
mnst ask either for "judgment" or "relief," and where a notice of motion, after asking 
for an order on another ground, concluded by asking for such other ** order,'* &c.y 
it was held, that under such a notice, relief could not be given under thia section, 
because the relief granted by this section is not an order, but a judgment lb. And 
see, M(^ury v. Van Amum, I Hill, 370. 

The application for judgment under this section, and decision on such applica- 
tion, is a summary trial of an issue of law. And the decision of such application, is 
a iudgment Bentley v. Jonee, 3 Code Rep., 37. 4 Pr. R., 335. King v. Stafford, 
5 rr. R., 30^2. The insertion of leave to answer, does not make such decision an 
order. Ih, To obtain a review of such decision, the party dissatisfied must appeal 
from the judgment entered on such decision, lb. The words, "judgment may be given 
accordingly,'' do not necessarily require judgment to be entered by the clerk, on the 
decision of the judge, for the sum mentioned in the complaint, without any assess* 
ment of damages, or proof as to the amount due the plaintiff. This would work 
gross injustice, especially, where the action is in tort, or on contract, for unliquidated 
damages. The idea that judgment Is to be immediately entered, in such cases, is 
negated by section 269. And see, now, the amendment to section 269, and note to 
aections 152 and 246. 

By rule 46 of the equity rules of 1847, on a plea or demurrer being overruled, as 
frivolous, the defendant might, on payment of costs, put in an answer withm twenty 
days, or within such other time as may be prescribed by the court It is now the 
more common ]>ractice, after a demurrer has been overruled, as frivolous, on the pro- 
duction of an affidavit of merits, to admit the defendant to put in an answer within 
« limited period, on payment of costs. Under the practice in chancery, the defend- 
ant could not, after a plea or demurrer had been overruled, as frivolous, have an ex 
parte order for further time to answer, beyond the time allowed by the order over^ 
ruling the plea or demurrer. Trim v. Baker, 6 Turn, and R , 253. Hard r. 
Haynee^ 9 P*ig«f 604. The deciMoui in these caaei, appear applicable to the present 
practice. 



Chapter II. 
Issues and the mode oftriaL 

SsoTXON 348. The different kindi of isaet. 

249. Itwue of law. 

250. Issue of fact 

251. Od iesues of both law and fact, the inae of law to be fint tried. 

252. Issues, how tried. 

253. Issue of fact to be tried by jury, udIom waiyed or reference ordered. 

254. Other issues to be tried by the court. 

255. Insoes, where to be tried. 

256. Either party may ^i¥e notice of trial. Note of iaroe. 

257. Order of disposing of iesuee on the calendar. 

§ 248. [203.] The different hinds of issues* — ^Issues arise 
upon the pleadings, when a fact or conclusion of law is main- 
tained by the one party and controverted by the other. They 
are of two kinds: 

1. Of law; and 

2. Of fact. 

^249. [204.] Issue of law* An issue of law arises. 
Upon a demurrer to the complaint, answer or reply, or 
to some part thereof. 

^ 250. [205.] Issv^ of fact. An issue of fact arises, 

1. Upon a material allegation in the complaint controverted 
by the answer ; or, 

2. Upon new matter in the answer controverted by the re- 
ply; or, 

3. Upon new matter in the reply, except an issue of law 
is joined thereon. 

^ 251. [206.] On issues of both law andfact^ the issue of 
law to be first tried. Issues both of law and of fact may arise 
upon different parts of the pleadings in the same action. In 
such cases, the issues of law must be first tried unless the 
court otherwise direct. 

Where there were issues of law and fact in a case, and both parties noticed tho 
cause for trial on the inue of fact, and the issue of fact was tried without objection 
before the issues of law. It was afterwards contended that the trial was irref^olar, 
because the issue of law was not first tried, but it was held in the superior court, all 
the judges concurring, that both parties having noticed the issue of fact for trial, had 
cousented to its being first tried, and it roust be deemed to have been fint tried bj 
order of the court. Warner ▼ Wigers, 8 Sand., 8. C. R, 635. 

In the case last cited it was announced that the future practice of the luperior 
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eoart would be : " Tbat whenever a eanee wm moved on the trial calendar in which 
there was an issue of law pending, the court will then determine whether the issue of 
fact shall be first tried or not, and it is not necessary to obtain a previous order on the 
subject" 

§ 252. [207.] (Amended.) — Issues how tried. — An issue of 
law must be tried by the court unless it be referred, as pro- 
vided in sections 270 and 271. An issue of tact, in an action 
for the recovery of money only, or of specific real or personal 
property, or for a divorce from the marriage contract on the 
ground of adultery, must be tried by a jury, unless a jury trial 
be waived as provided in section 266, or a reference be order- 
ed as provided in sections 270 and 271. 

This section is entirely changed. As it stood prior to amendment, it read as follows : 
A trial is the judicial examination of the issues between the parties, whether they be 
issuee of law or of fact. 

This section before amendment was so far as an issue of fact is concerned merely 
declaratory of the existing law. (3 BIk. Com. 330.) It is true, it included the exa- 
mination of issues of law as well as of fact within its definition, so that what was for- 
merly an ^^ argument " or '* hearing^* b now a trial. This is the only diflference 
between a trial under the code, and under the former system. Per Gridley J., in 
Dodd v. Curry y 4 Pr. R., 123, 124. It will be seen that this section embraces a large 
portion of the provision contained in section 253. The taking a dismissal of the com- 
plaint under section 258, was held to be a trial within the definition of a trial con- 
tained in this section. Dodd y. Curry, 4 Tr^R.y 123. For the benefit of those who 
do not know the details of the history of the recent amendments we may state, that 
when the provisions contained in this section were first introduced, it was intended 
to strike out the present section 253. It was afterwards decided to retain section 
253, but its provision in this section was omitted to be stricken out. See note to 
section 253. 

^253. [208.] Issue of fact to be tried by jury ^ unless waived 
or reference ordered. — Whenever in an action for the recovery 
of money only, or of specific real or personal property, there 
shall be an issue of fact, it must be tried by a jury unless a 
jury trial be waived, as provided in section 266, or reference 
be ordered, as provided in sections 270 and 271. 

The words " specific, real or personal property in this section," relate to personal 
property, which was formerly the subject of an action of replevin, and does not relate 
to claims in equity. Cahoon v. President t ^c, of Bank of Utica, 4 Pr. R., 423» 
424. 3 Code Rep., 110. 

In the cases where the trial of issues of fact is not provided for in this section, If 
either party desires a trial by jury, such party must within ten days after issue joined, 
give notice of a special motion to settle the issues, and the court, or judge may settle 
the issues, or may refer it to a referee to settle thejssues. Such issues must be set- 
tled in the form prescribed in section 72 of this code. See rule 74 of supreme court 
fUles in appendix. 

§ 254. [209.] Other issues to be tried by the court, — Every 
other issue is triable by the court, which, however, may order 
the whole issue, or any specific question of fact involved 
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therein, to be tried by a jury ; or may refer it, as provided in 
45ections 270 and 271. 

§ 265. [210.] (Amended.) — Issues where to be tried. — All 
issues of fact, triable by a jury or by the court, must be tried be- 
fore a single judge. Issues of fact in the supreme court must 
be tried at a circuit court when the trial is by jury, otherwise, 
at a circuit court or special term, as the court may by its rules 
prescribe. Issues of law must be tried at a general term, un- 
less the court order the trial to be had at a special term. 

This section prior to amendment was aa follows : 

All issues, whether of law or fact, triable by a jury or by the court, shall be tried 
before a single jadge. Issues of fact in the supreme court, shall be tried at the cir- 
-coit courts, issues ot law in the first instance at a circuit court or special term. 

See Hill v. McCarthy, 3 Code Rep., 50. 

<^ 256. [211.] Either party may give notice of trial, — Note of 
issue. — At any time after issue, and at least ten days before 
the court, either party may give notice of trial. The party 
giving the notice shall furnish the clerk at least four days before 
the court with a note of the issue, containing the title of the 
action, the names of the attorneys and the time when the last 
pleading was served ; and the clerk shall thereupon enter the 
<;ause upon the calendar, according to the date of the issue. 

This section is identical with section 211 of the code of 1848, under which it 
was held, that, a notice of trial served on the 9th, for the 19th, the 19th being a 
Monday, was a notice of ten days, and a sufficient notice under this section, Boston 
■Y. Chamberlin, 3 Pr. R., 412, 413. And a notice of trial served on the lltb for the 
Slst held good. Dayton v. Mclntyre, 5 Pr. R., 117. See section 407, note. 

By the rules of the New-York common pleas, the notice of trial must be for the 
first day of the term, and where the parties agree in writing to waive a trial by jury, 
the note of issue is to state such consent. See rulen in appendix. 

Notes of issue for the general term are to be filed eight days before the com- 
mencement of the court at which the cause may be noticed. See rule 37 of su- 
preme court rules in appbndix. In the court of appeals either party may bring on 
the argument on a notice of eight days, which notice except in criminal cases is to 
be for the first day of the term. A copy of the notice specifying the judicial dis- 
trict in which the cause, originated, is to be furnished to the clerk eight days be- 
fore the first day of the term. See rule 8, of rules of the court of appeals in appen- 
dix. 

In Wilkin v. Pearee^ 4 Pr. R., 26, it was held by the court of appeals, that an 
attorney should not wait until the last day but one for filing notices of argument or 
issue before sendingr to the clerk a copy to file for the calendar, and if he does thus 
wait without a sufficient excuse, and circumstances then transpire which prevent 
him from sending the notice in season for the calendar, he will not be allowed to put 
his cause on the calendar, whatever his excuse may be after that time. And where 
there are several defendants defending by separate attorneys, and the plaintiff no- 
tice the cause, he must serve each defendant with notice of trial. 3 Price, 72. May 
•one of several defendants appearing by separate attorneys notice the cause for trial? 

Where there are two actions depending between the same parties and prosecuted 
and defended by the same attorney, and one action only is noticed for trial, the no- 
tice should specify the action intended to be tried, or it may be considered insuffioient, 
JLetker v, Parmelee, 1 Wend., 22. 
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If the notice is inraffieient, and the party proceeds to trial, and obtains a Tordict^ 
in the absence of the opposite party, the court, on motion, will vet the verdict aside. 
15 Johns. R. 399, if the defect was such as misled the opposite party. 1 Gaines, R.* 
154, a ; 3 Jb., 86, 133 ; 4 Cow., 60 ; 11 Wend., 178. Aud for this purpose they 
will look only at the notice. After noticiogr the cause, the party giving the notice 
may countermand the same, but he will have to pay the costs incurred by the opposite 
party in consequence of the notice. 2 R. 8., 514, s. 37 ; 2 Wend., 241 ; 1 How. 
8. T. R , 66, 53. The notice of countermand would be unavailing where both par- 
ties notice the cause, and in such a case the party countermanding would not be 
liable for costs. It is now the more ordinary practice for both parties to notice the 
cause. The object of the defendant noticing the cause is usually to enable him to 
bring the issue to trial under section 258. See note to section 258. This provision ■ 
appears to be a revival of the obsolete practice of a trial by proviso. See Tidd's Pr., 
Am. ed. of 1807, p. 700. And by the practice prior to the code, in actions of re- 
plevin, prohibition and quart impediit the defendant might notice the cause for trial, 
and iu equity, either party might notice the cause for hearing. Under the old prac- 
tice of a trial by proviso, where the defendant noticed the cause for trial, he thence- 
forth occupied the position of a plaintiff, with respect to his rights, aud liability as to • 
paying costs on countermand, or for not proceeding to trial according to notice, or 
for postponing the trial. But where, in a replevin suit, brought prior to the code, the 
defendant noticed the cause for trial, and the plaintiff not having filed an affidavit of 
merits, the defendant moved the cause out of its order on the calendar, and took an 
inquest. The court set such inquest aside, and said there was no practice al- 
lowing a defendant to move the cause out of its order on the calendar, or re- 
quiring a plaintiff to file an affidavit of merits, to prevent an inquest being taken 
against him. Regan v. Prie$tt 3 Denio, 163. 

^ 257. [212.] Order of disposing of issues on the calendar. — 
The issues on the calendar shall be disposed of in the follow- 
ing order; unless, for the convenience of parlies, or the dis- 
patch of business, the court shall otherwise direct: 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the court ; 

3. Issues of law. 

By laws of 1850» cap. 128, p. 200, it is enacted, that : 

§ 1. " Every issue of fact joined or hereafter to be joined, in any action brought, 
by the attorney-general of this State, pursuant to the joint resolution of the senate 
and assembly of the 10th day of April, one thousand eight hundred and forty- 
eight, or proceedings in the nature of a quo warranto, shall have a preference at the 
court at which it shall be noticed for trial, over- all other .causes ; and every case 
made, special verdict rendered, and bill of exceptions taken on such trial, and every 
issue of law joined on the pleadings in such suit or proceedings, aud every appeal 
from any judgment rendered in any such suit or proceedings, shall have a preference 
in the argument thereof, in any court where the same may be pending." 

The joint resolution above referred to, may be found in laws of 1848, p. 582, 
and is as follows: 

" Retolved, (if the senate concur,) that the attorney-general be instructed care- 
fully to inquire and ascertain whether, in any of the lands of this State, now claimed 
to be held under any of the manorial titles referred to in this report, the claim of the 
present landlords be open to just doubt aud question, and whether, in his judgment, 
this State may justly and legally lay claim to the title of the same, or any part 
thereof, by escheat or otherwise ; and if, in his opinion, the title of the plresent 
claimants may be justly questioned, and the right of the State to such lands, or to 
any part of the same, be established according to law, that he take such measures, 
either by suit at law. or any other proper proceedings, as will test the validity of 
such titles or claima*' 

As to causes on the calendar of the court of appeals, see section 13 of this code. 



Chaftbb III. 
Trial by Jury. 

SiCTioN S58. Notiee of trial. Separate trials. 

. {."B ^^- Court to be furnished with copy suniinona, pleadings, &e. 

260. General and special verdicts defined. 

261. Verdict in action for recovery of specific personal propertyt v^hen in 

action for recovery of moneys only, or real property, jury may ren* 
der either general or special verdict ; and when court may direct 
special finding. 

262. Special finding, with general verdict 

263. Jury to assess defendant's damages in certain cases. 

264. Entry of verdict. Motion for new trial. 

265. Mottons for new trial, &,c., where beard. 

^ 258. [213.] (Amended.) — Notice of trial. — Separate tri- 
ah» — Either party giving the notice may bring the issue to 
trial, and in the absence of the adverse party, unless the court, 
for good cause, otherwise direct, may proceed with his case, 
and take a dismissal of the complaint, or a verdict or judgment, 
as the case may require. A separate trial between a plaintiff 
and any of the several defendants may be allowed by the courtj 
whenever^ in its opinion^ justice will be thereby promoted. 

The amendment is the addition of the words in italic. The section, before 
amendment, was identical with section 213 of the code of 1848. That section was 
held, not lo have changed the practice as to taking inquests at the circuits, and that 
an affidavit of merits was still necessary, to prevent an inquest. Dickenson v. Kim- 

By rule 12 of the supreme court rules, it Is provided : '< Inquests may be 
taken at the circuit in actions out of their order on the calendar, in cases in which 
they were heretofore allowed at the opening of the court, on any day after the first 
day of the circuit, provided the intention to take an inquest is expressed in the notice 
of trial, and a sufficient affidavit of merits shall not have been filed and served.'^ 
This rule corresponds with the 3 1st of the law rules of 1847. The manner of stating 
the advice of counsel is prescribed by rule 39 of the present rules of the supreme 
court, which requires that the party shall swear he has fully and fairly stated the 
case to his counsel, and must give the name and place of residence of such counsel. 

As to the affidavit to prevent an inquest, it must, in general, be made by the de- 
fendant himself; in his absence, however, it may be made by h'S attorney or counsel. 
(11 Johns. R., 82.) But in such case, it must contain a sufficient excuse for not 
being made by the defendant. 2 Coweu, 581. 1 How. S. T. R, 62. The substance 
of the ordinary affidavit is, that the defendant has fully and fairly stated the case 
to his counsel, giving the name and residence of such counsel, (rule 39.) and 
that he has a good and substantial defence on the merits thereof, as he is advised by 
his said counsel, after such statement made as aforesaid, and verily believes to be 
true. 5 Johns. R., 335. 16, lb., 3. The language of the affidavit should strictly 
conform to the rules of court ; otherwise, it may be treated as a nullity at the circuit. 
2 Hill, 359. An affidavit, that the party has fully and fairly stated " tliis case/' or 
" his case," to counsel, fairly implies that he has stated the whole case, and is a suf- 
ficient compliance, in that particular, with the rule. But an affidavit that he ba» 



210 

hall, 1 Code Rep., 83. Jones t. Rustellt 3 Pr. R., 334. 1 Code Rep., 113. Skel» 
don Y. Martin, 1 Code Rep., 81. Anderson y. Houghy 1 Code' Rep., 50. 1 Sand. 
S. C R , 271. And itwas no g^ood reason for dispensing with an affidavit of merits, 
that the answer was ▼erified by affidavit. lb. 

The amendment to this section seems, the adoption of the practice in equity, 

stated *< his defence'' to counsel, only implies that he has stated one side of the case, 
and is, therefore, insufficient 2*2 Wendell, 636. 2 Hill, 359. Richards Y.Swetzer, 
1 Code Rep., 117. So, an affidavit that the defendant has fully and fairly slated 
*^ the facts of his case," Slc., is insufficient. 1 Hill, 644. Nor will it do to qualify 
the requisition of the mie. by adding, " so far as the facts have come to defendant's 
knowledge,'* unless a sufficient excuse be shown. 19 Wendell, 617. An affidavit 
that the defendant has a " defence, die, to the plaintifT's declaration filed in this 
suit," dec, (1 How. S. T. R., 68,) or "to the bond, 6lc.,'* or ** a defence in the 
action," without stating " on the merits," (4 Hill, 534. 5 Pr. R., 14,) has been held 
bad. So, where the person described as counsel, in the affidavit, was not, in fact, ft 
counsellor of this court, although an attorney, the affidavit was insufficient. 1 How. 
S. T. R., 74. 

Where a maker and endorser of a note are sued in one action, an affidavit of 
merits by the maker will not prevent an inquest against the endorser, unless it appear 
that the defence of both is identical. 19 Wend., 125. And where several suits are 
brought against the maker and endorsers of the same note, an affidavit of merits to 
set aside an inquest in all the causes, may be made by the maker, if he be acquainted 
with the facts, and the defence be the same in all the causes. 6 Cowen, 395. Hav- 
ing drafted the affidavit, make two copies, and endorse them properly. Let one be 
sworn to, and filed in the office of the clerk of the circuit in which the cause is to 
be tried, and serve the other (with a notice endorsed, of the original being on file,) 
upon the plaintiff's attorney, on or before the first day of the circuit. 15 Johns. R., 
536. One affidavit of merits to prevent an inquest is sufficient, though the cause be 
several times noticed for trial and inquest. (6 Cowen, 45 ) And if filed, and served 
on a plaintifT's attorney, for a circuit in oue county, it has been held sufficient, though 
the venue be afterwards changed to another county, and the cause be tried in the 
latter. lb. But an affidavit of merits, made and used for one purpose in a cause, 
cannot be used for another: e. g,, an affidavit to change the venue will not be re- 
-ceived as the foundation of a motion to set aside a default, for want of a plea. (2 Hill, 
409-) And a verified answer was held not to be sufficient to prevent the taking of 
aU'inquest in the cause at the circuit, out of its order on the calendar, lb, I Code 
Rep., 81, 113. 1 How. S. T. R., 166. Under the former practice it was said, that 
an affidavit to prevent an inquest sometimes might, and at other times, should be 
served in a diflPereut manner from what is required in relation to other papers. At 
the circuit, if the plaintiff's attorney was not present, it might be delivered to the 
counsel having the cause in charge. If not delivered at the circuit, it should be 
served iu such a way that it will probably come to the knowledge of the attorney, in 
season to enable him to communicate with the counsel, before the inquest is taken. 
Accordingly, where the affidavit was served on the second day of the circuit, by 
leaving it at the office of the plaintiff's attorney, no one being in at the time, and he 
took the inquest a few moments afterwards, but without knowing that the affidavit 
had been served, his proceedings were held, regular. 6 Hill, 368. 

An inquest taken before the defendant's time to amend his answer expires, will 
be irregular if the defendant afterwards in good faith and in due time serves an 
■Amended answer. Washburn v. Herrieky 2 Code Rep., 2. 

Where the defendant omitted to serve an affidavit of merits and did not appear ; 
ailer the diiicharge of the jury, the plaintiff took an inquest without a jury, and it 
was held to be irregular, and that it should have been taken before the jury were 
discharged. Dickinson v. Kimball, 1 Code Rep., 83. 

A party who has taken an inquest regularly is not bound to waive it, he may put 
the adverse party to his motion. Smith v. Howard, 12 Wend., 198. 

Where the cause is called in its order the defendant may appear and defend, al- 
though no affidavit of merits be filed. Starkweather v. Carswelly 1 Wend., 77. 

An inquest may be taken on any day after the first day of the circuit, immedi- 
ately after the opening of the court, (Rule 12,) but not after the trial of a litigated 
cause has commenced. Nichols v. Chapman, 9 Wend., 451. 
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in aecordance with which it wta held, that if the defendants in the suit had not a 
oomoion interest, or the defences set up by them were separate and distinct in their 
character, an issue might be awarded as to one defendant, although the case was not 
a proper one for an issue, as to his co-defendant Nevo^Orleant Oas Light Co. y. 
Dudley t 8 Paie^e, 452. And see, Mtaeh v. Chappell, ib., 135. Germain v. Beach, 
9 t^., 233. Sea Int, Co. y. Day, t6., 369. As to moyiag for judgment, aa in case 
of a nonsuit, see section 274. 

<^ 259- [214.] (Amended.) — Court to he furnished with copy^ 
pleadings, Sfc. — When the issue shall be brought to trial by 
the plaintiff, he shall furnish the court with a copy of the sum- 
mons and pleadings with the offer of the defendant, if any shall 
have been made. When the issue shall be brought to trial by 
the defendant, and the plaintiff shall neglect or refuse to fur- 
nish the court with a copy of the summons and pleadings and 
the offer of the defendant, the same may be furnished by the 
defendant. 

Before amendment the section was as follows: The plaintiff shall furnish the 
court with a copy of the summons and pleadings, with the ofier of the defendant, if 
any shall haye been made. 

% 260. [216.] General and special verdicts defined, — A gen- 
eral verdict is that by which the jury pronounce generally 
upon all or any of the issues, either in favor of the plaintiff or 
defendant. A special verdict is that by which the jury find 
the facts onlj', leaving the judgment to the court. 

^ 261. [216.] When jury may render either general or 
special verdict^ and when court may direct special finding. — In 
an action for the recovery of specific personal property, if the 
property have not been delivered to the plaintiff, or the de- 
fendant by his answer claim a return thereof, the jury shall 
assess the value of the property, and if their verdict be in favor 
of the plaintiff, or if they find in favor of the defendant, and that 

Upon an inqnest, the defendant has a right to appear, and cross-examine the 
plaintiff's witness ; but he cannot proye a defence by them, nor examine witneases 
on his own behalf. He may, howeyer, object to the plaintiff's eyidence. and except 
to the judge's opinion as in ordinary cases. So the plaintiff may be nonsuited if he 
fail to make out his case. WUUb y. Oreen, I Wend., 78. Hartnets y. Boyd, 5 Ib, 

An inquest regularly taken will not be set aside, where it appears that the answer 
was insufficient or friyolous. Hunt y. Mails, 1 Code Rep., 118. 

On setting aside a regular inquest, defendant was put under terms of withdraw- 
ing a plea of the statute of limitations. Fox y. Baker, 2 Weiid., 244. 

Where a cause is noticed for trial by both parties, the plaintiff need not, it is pre- 
sumed, file an affidayit of a good cause of action to prevent the defendant moving 
the cause out of its order on the calendar, and taking a dismissal of the complaint. 
Regan y. Priett, 3 Denio, 163. 

See notes to section 353, ;^56 and 374 of this code. 
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be is entitled to a retarn thereof; and may at the same time 
assess the damages, if any are claimed in the complaint or 
answer, which the prevailing party has sustained by reason 
of the detention, or taking and withholding such property. 

In every action for the recovery of money only, or specific 
real property, the jury in their discretion, may render a gene- 
ral or special verdict. In all other cases, the court may direct 
thejury to find a special verdict in writing upon all or any of 
the issues ; and in all cases may instruct them, if they render 
a general verdict, to find upon particular questions of fact, to 
be slated in writing, and may direct a written finding thereon. 
The special verdict or finding shall be filed with the clerk and 
entered upon the minutes. 

It is evident that this section must be read as though the word not were erased. 

The provision of the revised statutes as to the form of the verdict in ejectment 
mast be considered as modified by this section. If the plaintifis collectively are en- 
titled to the whole of the property claimed, then a general verdict for the recovery 
of the whole property would be sufficient. If only a moiety belonged to them, col- 
lectively, a general verdict for such moiety would be proper. Wood v. SianioU, 
3 Code Rep., 152, 153. 

See rule 18 of supreme court rales in appendix. 

^262. [217.] On special Jinding with general verdict t/oT" 
mer to control. — Where a special finding of facts shall be incon- 
sistent with the general verdict, the former shall control the 
latter, and the court shall give judgment accordingly. 

^ 263. [218.] (Amended.) — Jury to assess defendant's dam" 
ages in certain cases, — When a verdict is found for the plain- 
tiff, in an action for the recovery of money, or for the defend- 
ant, when a set-off for the recovery of money is established, 
beyond the amount of the plaintiff^s claim as established, the 
jury must also assess the amount of the recovery ; they may 
also under the direction of the court, assess the amount of the 
recovery when the court give judgment for the plaintiff on the 
answer. If a set-off, established at the trial, exceed the plain- 
tiffs demand so established, judgment for the defendant must 
be given for the excess ; or if it appear that the defendant is 
entitled to any other affirmative relief, judgment must be given 
accordingly. 

This section before amendment was as follows : When a verdict shall be found 
for the plaintiff, in an action for the recovery of money only, the jury shall also assoM 
the amount of the recovery. 

The right conferred on the jury to assess the defendant's damages over and above 
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tbe plainttffV claim, is siinilar to a proviaion in the reviaecl atatnte re1atin|r to justioea* 
conrta (2 R. S. 333.) The right given by this sectioD to grant the defendant affirma- 
tive relief, aeema to be rather inaptly placed under thia chapter, which treata of 
trial by jury. And for thia reaaon, thia relief can only be granted where the trial ia 
by jury, but it is chiefly in caaes, auch aa under the former practice, would have 
been designated equity causes, that it will be necessary to grant affirmative relief to 
a defendant, and this class of cases are to be tried by the court. Hill v. McCarthy. 
3 Code Rep., 49, and see section 253, 254, 274 of this code. 

^264. [219.] {Amended.)^Entry of the verdict. — Motion 
for new trial. — ^Upon receiving a verdict, the clerk shall make 
an entry In his minutes, specifying the time and place of the 
trial, the names of the jurors and witnesses, the verdict, and 
either the judgment to be rendered thereon, or an order that 
the cause be reserved for argument or further consideration. 
The justice trying the cause may, in his discretion and upon 
such terms as may be just, stay the entry of judgment and 
further proceedings until the hearing and final decision of a 
motion for new trial, or to set aside the verdict or judgment 
upon the grounds of surprise or irregularity, or upon a case or 
bill of exceptions. 

The court shall have power to order a verdict to be entered, 
subject to the opinion of the court thereon. The judge who 
tries the cause may, in his discretion, entertain a motion to be 
made on his minutes to set aside a verdict and grant a new 
trial upon exceptions, or as being against evidence, or for in- 
sufficient evidence, or for excessive damages; but such motions 
in actions hereafter tried shall only be heard upon the minutes 
at the same term or circuit at which the trial is had, and if not 
heard at the same term or circuit in actions hereafter tried, the 
motion must be made upon a case or bill of exceptions, or upon 
appeal. When such motion is beard and decided upon the 
minutes of the judge, an appeal may be taken from such deci- 
sion, and in case of appeal, a case or bill of exceptions must 
be prepared and settled in the usual form, and upon which 
case or bill of exceptions the argument of the appeal must be 
had. 

After the trial of a cause, either party may, in the manner 
prescribed by law and the rules of the court in which the 
action is pending, make and settle a case or bill of exceptions, 
which, when settled, shall be £ded, and when filed before or 
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after judgoient, shall be attached to and become a part of the 
judgment roll. 

Before amendment thii eection was a follows : 

Upon receiving a verdict, the court shall direct an entry to be made, speoifytnjr 
the time and place of the trial, the names of the jurors and witnesses, the verdict, 
and either the judgment to be rendered thereon, or an order that the case be reserved 
for argumnnt or further consideration. 

Iq cases reserved by the court for argrnment in pursuance of this section, no case 
need be prepared in writing unless by the direction of the justice who tried the cause, 
and where a case is so directed, it is to be prepared i^iid settled according to rule 15 
of the supreme court rules, and the party on whose motion the cases is reserved 
must furnish the papers for the argrament. See rule 3 1 of the supreme court rules» 
and rules 8, 9, 10, and 11 of superior court rules of January, 1851, in appendix. 

Under this section prior to amendment where two days after a verdict for defend- 
ants, they entered and perfected judgment. The plaintiff desiring to move to set 
aside the verdibt as against evidence, obtained an order to stay proceedings on the 
second day after the verdict, but after the entry of judgment. The plaintiff subse- 
quently prepared a case and moved to have the judgment set aside as irregular. The 
court upheld the judgment, and said : Upon the rendiiion of a verdict, the justice 
who tries the cause directs an entry of the judgment to be rendered thereon, nnleaa 
he desires to consider the matter further. And judgment shf 11 be entered by the 
clerk, in conformity to the verdict, which shall be final after the expiration of four 
days, unless there be an order reserving the case or staying the proceedings, ((264, 
265.) The clerk is to make up the judgment roll immediately after entering the 
judgment. {lb. (281.) This is retstnct^ in effect by the two days' previous notice 
required for the judgment of the costs. 

We think the intent of section 265, was not to delay the entry of the judgment, 
or its completion in form, until after the expiration of four days ; but that a judgment 
so entered and completed, will become absotuie and final, unless before the end of 
four days, the losing party shall obtain from the court or a justice, a stay of proceed- 
ings. If he desire to move for a new trial, on the ground that the verdict is against 
evidence, he may obtain a stay for that purpose within the four days, and then move 
at special term on a case. If this motion be granted, the judgment never becomes 
final, and will be vacated of course. The defendants have been regular, and the 
plaintiff must be content with the order at chambers which preserves all his rights. 
Drox V. Lakey, 8 Sand. 8. C. R., 681. 2 Code Rep., 83, 1 /6. 125. 

On a motion to set aside a judgment, the supreme court said, it is objected that 
section 265 makes the judgment final after four days, and that we can give no relief. 
*' I think the section in question requires no such Construction, it was only intended 
to declare what should be the course of practice in preparing for appeal or review, 
and was not intended to provide an exception to the powers conferred by the latter 
clause of section 173. On the contrary, both sections roust be construed together, 
and these sections give ample power to afford relief. Trover y, Silverman, 2 Code 
Rep., 96. 

^265. [220.] (Amended.) — Motion/arnewtriali Sfc, where 
to be heard. — Motions for a new trial on a case or bill of ex- 
ceptions, motions for judgment on a special verdict or case 
reserved subject to the opinion of the court, shall in the first 
instance be beard and decided at a special term, unless the 
justice trying the cause shall direct it to be beard in the first 
instance at a general term. If such order is granted, directing 
it to be beard at a general term, such motion may then be no- 
ticed and brought op to argutpentby either party at a general 



\ 



216 

term of such court, and the court shall hear and decide the 
same. 

Tbif Mction before amendmeiit was as follows : Jud^rmeDt shall be entered by 
the clerk, in coDformity to the verdict, which shall be final after the expiration of 
fonr days, anless ihe coart or a jud^e thereof order the case to be reserved for er- 
ganaent or farther consideration, or grant a stay of proceedings. 

See note to the preceding section. 



Chapter IV. 

Trial by the Court, 

Sbction 266. Trial by jury, how waived. 

267. On trial by the court, judgment to be given in twenty daya 

268. Exceptions, how and when taken. 

269. Proceediugd upon judgment on issue of law. 

^ 266. [221.] Trial by jury^ how waived. — Trial by jury 
may be waived by the several parties, to an issue of fact, ia 
actions on contract; and with the assent of the court, in other 
actions in the manner following : 

1. By failing to appear at the trial. 

3. By written consent, in person or by attorney, filed with 
the clerk. 

3. By oral consent in open court, entered in the minutes. 

Where a defendant did not serve an affidavit of merits, aml<^d not sppear <m 
the cause being called for trial, the court after the discharge of the jury took an in- 
quest ; held, that it was irregular, and that the inquest should have been taken before 
the jury were discharged. Vieinkaon v. Kimball^ 1 Code Rep., 83. 

** For it seems that even if the defendant had appeared before the trial, the inquest 
could not have been taken by a jury, because the inquest was not taken until the 
jury had been discharged ; so soon as the jury had been discharged, there was no 
right to an inquest by jury to waive. I think the inquest should have been taken 
before the jury were discharged, so as to affi)rd the defendant an opportunity in case 
he appeared, of claiming his right. Per Harris, J. 76. 

^ 267. [222.] On trial by the court, judgment to be given in 
twenty days. — Upon a trial of a question of fact by the court, 
its decision shall be given in writing and filed with the clerk, 
within twenty days after the court at which the trial took 
place. Judgment upon the decision shall be entered accord- 
ingly. 

This seotion is a sobstitute ibr a provision to the Tike effect in section 80, of the 
jadieiary act of May 19, 1847> and under that act it was held that, when an iame of 
fact was tried before a judge without a jury, the finding of the judge waste be treat- 
ed aa if it weia the verdict of a jury. 0$%Brn v. Mwrquandt 1 Sand. S. C. R., 457. 
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And where a motion was made to set aside the Snding of a judge in such a case as 
being against the weight of evidence, the court held that it would not interfere, un- 
less the preponderance of evidence wffs so great, that the yerdtot of a jury to the 
same effect on the same testimony would be set aside. Jb. 

In the supreme court, ilurlbut, J., in Doke y. Peek^l Code Rep., 54, said : 
" The legislature meant that the report should be more than a statement that so 
much is due, and that the referee should state the facts found, and then his conclu- 
sion of law upon them. The report of the referee is to stand as the decision of the 
court, and it was asked in the argument, whether a judge would have by his deci- 
sion, to state the facts found, and theu his conclusions of law upon them ? It must 
be obeerfed, that there is a distinction between a decision of the court ; that b, a 
judge and the verdict of a jury. Since the code took effect, a trial by the court is 
very different from what it used to be. Before the code it was only necessary to 
say, I find for the plaintiff or defendant Now, I should say to the party in whose 
favor I decided, I find for you on all or some of the issues, draw up a special verdicti 
serve it on the adverse party, and within 20 days I will settle it ; that would be the 
practice at Nisi Prios ; it could not be expected of a judge that he is to prepare a 
special verdict. The referee must report the facts found before him ; he may also 
report the evidence. Any report which does not report the facts found, will be sent 
back. A hearing before a referee, is the same as a judge trying without a jury. A 
judge will not draw the special verdict, but will require the party in whose favor he 
decides, to draw the special verdict, and to attend before him, on notice to the adverse 
party to settle same. It is a beneficial practice, that a referee's report contain the 
conclusions of fact arrived at by the referee. Under the former practice, the re- 
feree was frequently ordered by the court to state this, but now the code has obvi- 
ated the necessity of any order from the court'' And see note to chapter on trial 
by referees. 

Upon the trial of an issue of fact by the court, the prevailing party on filing the 
decision of the judge may enter his judgment immediately. Lynde v. Cowenhoiien^ 
4 Pr. R., 327. It was objected that the judgment roll could not be filed until after 
the time allowed to make a case (ten days) had expired, because the roll is to con- 
tain the case, (section 281) but this objection was held not well taken, because, a 
ease can be afterwards made and attached to the roll on file. Ih, and Renouil v. 
Harris, U Code Rep., 71. 2 Sand. S. C. R., 641, and where a party desires to 
make a case, he may on showing ground therefore, obtain an order staying proceed- 
ings on the judgment lb, 

A special verdict or finding of a judge in the nature of a special verdict where 
trial by jury is waived, should find all the conclusions of fact, so as to leave nothing 
for further determination, except questions of law. Siston v. Barrett, 2 Coms., 4U6. 

In the case of an appeal brought before the code went into effect, from a justice 
court to a county court, it appeared that the judge had decided the case in writing, 
but was accidentally prevented from filing his decision within twenty days after the 
term of the court at which the appeal was heard, and that the judge considered he 
bad no power, after the expiration of said twenty days, to file the decision, and there- 
fore refused to file it. On motion for an alternative mandamus, for the judge to 
show cause why he did not file such decision, the supreme court (Hand, J.) held that 
this section was directory only, and that the judge might give his decision at any 
time. People v. Dodge^ 5 Pr. R., 47. That it was not like the case of a justice of 
the peace taking tune to give judgment after the cause had been submitted to him. 
lb, 

% 268- [223.] (Amended.) — Exceptions how and when taken. 
— For the purposes of an appeal either party may except to a 
decision on a matter of law arising upon such trial, within ten 
days after notice, in writings of the judgment, in the same man- 
ner, and with the same effect as upon a trial by jury. And 
either party desiring a review upon the evidence appearing on 
ike trial, either of the questions of fact or of law, may, at any 
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time within ten days after notice of the judgment, or wkhift 
such time as may be prescribed by the rules of the court, make a 
bill of exceptions, or case containing so much of the evidence 
and such exceptions as may be material to the question to be 
raised. The biU of exceptions or case shall be settled «• as pro- 
vided by the rules of the court." And the judge in settling 
such case shall briefly specify the/acts found by him and his con- 
clusions of law. 

All the parts in italic are new. The words ** a$ provided hy the rules of the 
cotfr^/' are substituted for the words *^ according to the existing practice" The 
rules of court providing for the settlement of cases, are rules 15 to 18 inclusive, 
of the supreme court rules. The section, before amendment, was identical with 
section 223 of the code of 1848. Under that section, where a defendant in due time 
gave notice that he excepted '* to the decision of the referee, whereby he decided 
that there toas due from the defendant to the plaintiff the turn, ^c," and served 
a case, {not verified,) to obtain a review upon the evidence. On objection to this 
notice and case, the court, Harris, Watson, and Parker, JJ., held, that the notice 
was equivalent to an exception to the conclusion of law derived by the referee from 
the facts fonud by him, and if so, it is sufficient to entitle them to a review of such 
decision upon appeal. The case may be, and probably is irregular, for not being 
verified as required by the 44th rule of supreme court law rules of 1847. Wilson y. 
Allen^ 3 Pr. R., 369--373. But since that case was decided, the 44th rule there 
referred to has been abrogated, and a case need not now be verified. Code, sec. 470. 
Supreme Court Rules, 15 to 18. See, further, notes to sections 7 and 8 of the act 
supplementary to the code, post. And see rules of supreme court, 15 to 21 in- 
•olnsive. 

^ 269. [224.] (Amended.) — Proceedings upon judgment on 
issue of law. — On a judgment for the plaintiff upon an issue of 
law, the plaintiff may proceed in the manner prescribed by the 
first two subdivisions of section two hundred and forty-six, 
upon the failure of the defendant to answer, where the sum- 
mons was personally served. If judgment be for the defend- 
ant, upon an issue of law, and taking of an account, or the 
proof of any fact be necessary to enable the court to complete 
the judgment, a reference or assessment by a jury may be 
ordered, as in that section provided. 

This section before amendment was as follows ; On a judgment for the plaintiff 
upon an issue of law, the plaintiff may proceed in the same manner prescribed by 
section 246, in cases where the summons or summons and complaint are personally 
aerved, and the complaint sworn to, upon the failure of the defendant to answer. 
If judgment be for the defendant, upon an issue of law, and the taking of an ac- 
count or the proof of any fact be necessary to enable the court to complete the 
judgment, a reference may be ordered, or writ of inquiry issued, oa in that section 
provided. See section 263 of this code. 

14 
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Chapter V.* 

Trial by referees, 

.Section 270. All issues referable by consent 

271. When reference may be compalsorily ordered. 

272. Mode of trial. Effect of report. 

273. Referees, how chosen. 

^ 270. [225.] All issues referable by consent. — All or any 
of the issues in the action, whether of fact or of law, orboth^ 
may be referred, upon the written consent of the parties. 

* The following is an abstract of the present law and practice of trials before 
referees : 

Referee defined. — A referee is *^ a person to whom a cause pending in a court, is 
referred by the court, to take testimony, hear the parties, and report thereon to the 
court, and upon whose report, if confirmed, judgment is entered. Burriirs Law 
Pict. tit. Referee. 

A referee under the code is not merely a substitute for a master, under the former 
practice, but is clothed with the power of a judge at special term. When a specific 
question is referred to him, his office resembles that of a master ; when the whole 
issue is referred to him, he takes the place of the court. Per Willard, J., in Graves 
T. Blanehard, 3 Ck)de Rep., 25. 

Reference defined. — A reference is a legislative substitute for a trial by jury. 
Per Spencer, J., 12 Johns. R, 218. 

Powers of Referees. — Every referee appointed under the code has power to 
administer oaths in any proceeding before him, and generally the powers theretofore 
vested in a referee by law. Code, s. 421. They have the same power as the court to 
grant adjournments. Code, s. 272. And they always had a reasonable discretion as 
to adjournments. Forbes v. Frary, 2 Johns. C, 224. Where the whole issue is 
referred, the referees have power to pass on the question of coats. Orates v. Blan^ 
ehardf 3 Code Rep., 25. But there is a dictum to the contrary in Van Valkenburg 
Y. Allendorph, 4 Pr. R., 39. 

The discretion as well as the authority of a referee over the interlocutory ques- 
tions presented in the progress of the trial, ceases with his decision of them, or at 
least, with the Uial itself. Allen v. Way, 3 Code Rep., 243. 
See, proceedings on reference, poet in this note. 

Reference when ordered. — It was provided by the revised statutes, that when- 
ever a cause should be at the issue in any court of record, and it should appear that 
the trial of the same would require the examination of a long account, on either 
side, such court might on the application of either party, or without such application, 
order such cause to be referred to three impartial and competent persons. (2 R. S., 
2d ed., 305 § 40.; 

Under this provision of the revised statutes, it was held, that a reference was 
strictly proper only in the cases of accounts existing between the parties ; and that, 
where there were no account, in the ordinary acceptation of the term, the cause 
could not be referred, although there might be many items of damage. 6 Hill, 273. 
It was always regarded as a proceeding applicbble only to what were formerly 
known as actions of assumpsit, or debt on simple contract, though it was held possi- 
ble that a reference might be ordered in what was formerly known as an action of 
covenant. 19 Wend., 108. 9 Id., 480. 6 /</., 503. An action upon a policy of 
insurance against fire was allowed to be referred, where the controversy between the 
parties related solely to items of injury, and the amount of loss sustained by the 



219 

^ 271. [226.] When reference may be compulsorily ordered. — 
Where the parties do not consent, the court may, upon the ap- 
ph'cation of either, or of its own motion, except where the inves- 

aflBured. 1 Hall, 560. Bat a refereoce was refused Id sacb an action, where the 
defence chained a fraud on the part of the insured. 25 Wend., 687. Nor wonld 
every matter of account be allowed to be referred as where there were but four 
items of account 10 Wend., 577. 

Actions for torts were not referable. 19 Wend., 108. And where an action of 
trover was referred, by consent of parties, and a report made, It was held that no 
judgment could be entered upon it, and if entered, it would be set aside on motion. 
Id., 2 Hill, 271. But if a cause not referable was referred by consent, and a re- 
port made, it was allowed to enure as an award of arbitrators, and might be enforced 
by action, as such. 2 Uill, 271. And a rule for judgment might be entered on such 
report if the stipulation contained an express authority for that purpose ; though 
even then, the court would not review the acts of the referees. 19 Wend., 108. 

In order to entitle a cause to be referred, it was necessary that an issue should 
be joined. 3 Cow., 339. And if there was a demurrer in the cause, relating to the 
whole action, and undetermined, a reference would not be granted. 16. 

By-laws of 1645, p. 163, c. 163. The power of the courts to refer was extend- 
ed, but was still confined within much narrower limits than is prescribed by the code. 

And now by the code : — all or any of the issues in an action whether of fact or 
of law, or both, may be referred upon the written consent of the parties. (Code s. 270), 
and where the parties do not consent, the court may upon the application of either 
party, or of its own motion, except where the investigation requires the decision of 
difficult questions of law, direct a reference in the following cases : 

1. Where the trial of an issue of fact shall require the examination of along 
account on either side. 

2. Where the taking an account is necessary for the information of the court 
before judgment. 

3. Where the taking an account is necessary for the information of the court, for 
carrying a judgment or order into effect. 

4. Where a question of fact other than npon the pleadings shall arise upon motion 
or otherwise in any stage of the action. (Code 271.) 

Under these provisions it was held, per Edmonds, J., in Whale ^.Wkale, 1 Code 
Rep., 115, that in an action for a divorce, on the ground of adultery, where the 
adultery was denied by the answer, the court would not, [or could not,} even where 
both parties consent, permit the cause to be referred to a referee, to take testimony, 
and report the same to the court. That the revised statutes applicable to the subject, 
[2 R. S., 145, § 40,] were still in force, and that to allow a reference in such a case, 
would be virtually repealing the revised statutes. And with the approbation of a 
majority of the justices of the supreme court, for the first district, the motion for a 
reference in that case was denied. But in another case, Anon, 3 Code Rep., 139, 
the same judge held, that section 2 of art. 1, of the constitution, and the provisions 
of the code, have suspended the provisions of the revised statutes, requiring that an 
issue joined on a complaint for a divorce, by reason of adultery, shall be tried by ft 
jury, so far, that when the parties consent, a reference may be ordered. See, further,, 
the amendment to section 253. 

Where an order is made, referring the cause, without any limitation, all the issues^ 
whether of law or fact, are necessarily embraced in the reference, and the referees 
have power to report upon the whole issue. RenouU v. Harris, 1 Code Rep., 125.. 
Graves v. Blanckard, 3 t6., 25. 

An action based on carelessness or negligence cannot be referred, although it may. 
become necessary, in the course of the trial, to examine into a lar£e number of items 
constituting the plaintiff's claim for damages. MeMaster v. Booth, 3 Code Rep., 111. 
4 Pr. R., 427, The action was for an injury to the property of the plaintiff, by rea- 
son of the alleged negligence of the defendaut*s servant, and the plaintiff, upon an 
affidavit that the trial would involve a long accouot, moved for a reference. It does 
sot appear, from the report of this case, whether or not the defendant was willing to 
consent to a reference, provided it could legally be had, but it may be inferred that 
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ligation will require the decision of difficult questions of law, 
direct a reference in the following cases : 

1. Where the trial of an issue of fact shall require the ex- 

tbe defendant opposed the reference. In givinn^ judgment, the judji^e obeerved, that 
the reaeons for a reference were of the most '* cogent character.^ But that this wai 
an action which, when actions had names, would have been called an action of tort, 
and it was well settled that such actions could not be referred. Selmser ▼. Rtdfieldy 
19 Wend, 21. 3 Denio, 380. Dedriek t. RichUy, 19 Wend., lOa 

An account, though containing many items, yet being of a single purchase, and 
made at one time, is not a long account, so as to warraot a reference. Stewart ▼. 
Elwell^ 3 Code Rep., 139. And one bill of goods, containing; 50 items, delivered at 
one time, is, in fact, but one item, and a motion for a reference upon such a bill, as 
containing a long account, will not be granted. Swift v. WeUs, 2 How. S. T. R.,79. 
And see, also, Miller ▼. Hookfr, 2 How. S. T. R., 171. 

With reference to subdivision 3 of section 271 of the code, it has been said, that 
it " was undoubtedly intended to provide for references in cases where questions of 
fact should arise, upon collateral matters in the cause, in any stage of it, and not to 
those questions or issues of fact which are made by the pleadings. . . . As, for in- 
stance, whether an injunction has been violated, or the party is in contempt, for any 
cause alleged, the numerous questions which arise on motion, and in relation to the 
execution of the orders, decrees and process of the court, and also upon petitions pre- 
sented during the progress of a cause. In such cases, and many others, the ques- 
tions of fact, which are frequently sharply litigated, do not arise upon the pleadings, 
and may be referred by the court, under the 3d subdivision of this section. They 
are those cases where the late court of chancery ordered references to the master, or 
directed issues to be tried by a jury. Per Welles, J., iu Flagg v. Hunger^ 3 Barb. 
S. C. R., 9-11. 2 Code Rep., 17. 

Reference, how ordered. — A reference cannot be had without an order of the 
court, and although the parties may agree upon a suitable person to act as referee, 
the court must be satisfied that the selection made is a proper one. A referee who 
proceeds in a cause, by virtue of an appointment by stipulation of the parties, merely, 
acts without authority. Litchfield v. Burwell, 5 Pr. R., 341. 

But where referees are appointed by the court, a defect in the appointment of 
referees is waived, by proceeding to trial before them, without objection. RenouUv. 
Harris, 1 Code Rep., 125. Combe v. Wyckoff, 1 Cai. R., 147. 

Where the parties do not consent, the reference is to be obtained by motion, to 
the court, at special term. The motion for a reference is non-enumerated. (Rule 
30 of supreme court rules.) The motion must be founded on an affidavit. The affi- 
davit need not state the place of trial named in the complaint — (2 Cow., 448 ; 7 Cow., 
478,) — but it must state, that issue has been joined, (3 Cow., 34,) and that the trial 
of the action will require the examination of a long account, and not involve the ex- 
amination of difficult questions of law, or that the reference is necessary, to carry 
a judgment or order into effect. This affidavit muvt be made by the party himself, 
and not by the attorney ; unless a sufficient excuse for the omission is shown by the 
affidavit. Menek v. Smith, 2 How. S. T. R., 7. Roee v. Beeeher, ib., 157. LittU 
Y. Bigelowj ib., 164. Bolton v. McCullough, ib., 165. 4 Hill, 548. 

The notice of motion or affidavit, should contain the names of the person or per- 
sons proposed as referee or referees. 1 Caines' R., 7., 149. It is usual to name threOy 
but the court may appoint one or more referees, not exceeding three. 

The motion for a reference should not be made until after issue joined in the 
cause, and in Cusson v. Whalon, 1 Code Rep., N. S., 27., it was held, that issue is 
considered as joined, for all purposes, immediately on the service of a reply, or of an 
answer, setting up no new matter, or if it be an action commenced, after a plea of 
title, in a justice's court, on the service of an answer ; and in another case it was 
held, that the motion to refer might be made immediately after the reply is put in^ 
and the plaintiff need not wait twenty days, to see if the defendant will amend his 
answer. Enot v. Thoma§, 2 Code Rep., 148. 

In opposition to the motion, it may be shown, by affidavit, that difficult questions 
cf law will arise In the canse, (2 Johns. Cas., 402 ; 2 Caines' R., 251 ; 2 Johni. R., 
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amination of a long account on either side ; in which cas^, 
the referees may be directed to hear and decide the whole 
issue, or to report upon any specific question of fact involved 
therein; or, 

2. Where the taking of an account shall be necessary for 

i374,) as the party is advised by counsel, and verily believes. 1 Caines* K., 149. And 
if it dearly appear, that difficult questions of law will arise, the motion will be de- 
nied. 1 How. Spe. T. R., 168. Bat it is not enougrh to state, generally, that ques- 
tions of law will arise ; it must be made to appear to the court, what the points of law 
^ are, so that it can jud^e whether they are material, and difficult, and will necessarily 

arise. (6 Johns. R., 329, b.) And the court must be satisfied that they will be 
questions of real difficulty, (5 Cowen, 423;) otherwise the motion will be granted. 

If no objection is made to the referees named in the notice, (where there are 
three,) they, or one or two of them, will be appointed. But if the parties disagrree, 
probably by analogy to the provision in the revised statutes, each party will be 
allowed to name one, and the court will name a third. (2 R. S., 305, § 41.) The 
referees should, in all cases, be taken from the county named in the compUint as the 
place of trial. 11 Johns. R., 406. 7 Wend., 483. 

On granting the motion, the court will impose such conditions as may be reason- 
able ; such as the payment of the plaintiff's costs of preparing for trial, where the 
motion was not made until after notice of trial. 5 Cow., 269. 

Where both parties move for a reference, the motion of the party first giving 
notice, is entitled to a preference. 1 Wend., 15. And in cross actions, where croM 
applications are made for a reference, a joint reference will be ordered, and the 
referees authorized to hold their meetings so as to accommodate both parties. 4 
Wend., 198. 

When the motion is allowed, a copy of the order should be served on the oppo- 
site attorney ; although it has been held that such service is unnecessary. I How. 
Spe. T. R., 193. Where the motion was made before the circuit judge of the first 
circuit, his decision was final. (Laws of 1841, ^4.) 

Where a cause is noticed for trial at a circuit court, application for a reference 
may also, by statute, be made to the circuit judge hol^jng such court, (2 R. S., 305, 
^2,) who may order the cause to be referred, with the like effect as if made by the 
court. lb. And this was frequently done, when a cause was called on the calendar 
for trial. But it could not be done, unless both parties were present, or on reasonable 
notice to the absent party. 19 Wendell, 85. 

Proceedings, after reference ordered. — ^The motion for the reference being grant- 
ed, the referees should have notice of their appointment, (which is usually done by 
serving a copy of the order, appointing them. Get them to fix upon a time and place 
for the hearing. This should be done without delay. 2 R. S., 305, § 43. The 
place of meeting need not be in the county named in the complaint, as the place of 
trial. 2 Johns. R., 188. It seems that the opposite party should have a notice of 
fourteen days, (2 R. S. 331. ^7,) of the time and place of meeting of the referees. 
Except where a party has not appeared in the action in person, or by attorney, for 
then he is not entitled to any notice. 19 Wendell, 121. 

Witnesses are compelled to appear before referees, in the same manner as in 
cases of trials, at the circuit (2 R. S. 306, ^ 46,} and sabpoenss, if necessary, may 
be served as in cases of trials at the circuit. 

If plaintiff should neglect to bring the cause to a hearing within forty days after 
the reference is ordered, the defendant may serve a notice requiring the plaintiff to 
bring the cause to a hearing, within forty days thereafter. If the plaintiff fail to 
comply with such notice, the defendant may move the court for judgment as in case 
of nonsuit. Supreme court rules of 1849, rules 22 and 23. This motion however, 
it seems, will be denied, on the plaintiff's stipulating to proceed to the hearing, and 
on payment of costs. (4 Hill, 52, 5 Wend., 101.) And in such case, the plaintiff 
must notice the cause for hearing immediately ; and if he fail to do so, the defend- 
ant, it seems, may move for judgment on his default. If the plaintiff need time to 
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the information of the court, before judgment, or for carrying 
^judgment or order into effect ; or, 

3. Where a question of fact, other than upon the plead- 

.bring on the hearini^, he should aak it when the motion is made, and have the allow- 
.ance inserted in the order. lb, 

ProcetdingM on the reference. — ^The cause haying been noticed by the plaintiff, 
the referees must meet at the time and place designated. All the referees must meet 
to^rether, and hear all the proofs and allegations of the parties ; (2 R. S., 306, § 47,) 
and a report by two of them, in such case is valid. Id. If they, or any of them» 
refnse to appear, the conrt may compel them to do so. (2 R. S. 306, ^ 48,) by order 
requiring them to proceed to the hearing, or show cause why an attachment. should 
not issue ^against them. 1 Wend.. 71, 3 Johns. R., 260. 

Before proceeding to take any testimony in the cause, the referees must be sever- 
ally sworn, faithfully and fairly to bear and examine the cause, and to make a just 
and true report, according to the best of their understanding. (2 R. S., 306, § 45.) 
This oath may be administered by any commissioner authorized to take affidavits, or 
by any justice of the peace. Id. The parties then produce their respective proofr 
and allegations. If one of the parties fail to attend, and he has been duly noticed, 
the referees may proceed to hear the proofs in his absence, 11 Johns. R., 402. Any 
of the referees may administer the necessary oath to the witnesses produced before 
them, (2 R. S., 306, § 47.) 

On the hearing, the same rules of evidence are to be observed, aid the same forms 
of proceeding pursued, as on the trial of a cause before a jury, 6 Cow., 364. And the 
trial is to be conducted in the same manner as a trial by the court, (Code s. 272.) 
The plaintiff may submit to a nonsuit at any time before the cause has been finally 
submitted to the referees, for their decision. In which case, the referees report the 
fact, that the plaintiff submitted to a nonsuit, or was nonsuited according to the 
fact and judgment may thereupon be perfected by the defendant. Supreme court 
rules, rule 25. After the cause has been submitted, and the referees have retired, 
they may, in their discrAion, open it, and adjourn to receive further testimony, 1 
Wendell, 104. 

The referees may adjourn the hearing from time to time, as may be necessary, 
and, on the application of either party, and for good cause, they may postpone it to 
a time not extending beyond the next term of the court in which the suit is pend- 
ing, 2 R. S., 305, ^44. 

They may adjourn the hearing for a reasonable time, on their own motion, with- 
out the consent of parties ; and such adjournments, although they may extend the 
hearing beyond the next terra, will not put an end to their authority, 3 HiII, 464, 467. 
But they could not, on motion of one of the parties, and without the consent of ilie 
other, postpone the hearing beyond the next general term of the court /</., and 22 
Wend., 637. Two referees in the absence of the third had no power to adjourn to a 
particular day, 7 Wend., 534 ; 22 Wend., 637. If the referees adjourn improperly, 
they lose all power over the cause. But the plaintiff cannot in such case proceed 
to a trial at the circuit, without first obtaining leave from the court 6 Hill, 260. 

In order to adjourn, all the referees must meet. (7 Wend., 534, 22 /</., 637, and 
where the hearing is postponed, they may require the payment of costs as a condition 
to the postponement (12 Id., 199, 18 Id.^ 509. But if the party obtaining the ad- 
journment refuse to pay the costs, the court will not award a precept against him, 
nor compel payment on the motion. (5 Hill, 375.) And, it seems, that the only 
remedy of the opposite party in this case is to proceed at once to a hearing. Id. 
The referees, however, may require the party applying for the adjournment, to stipu- 
late in writing, that, in default of payment, the collection of the costs may be en- 
forced by an order in the cause. Id. 

The defendant, as in the case of trial at the circuit, might move to postpone or put 
off the hearing, on account of the absence of a material witness. (1 John?. Cas., 394, 
20 Johns. R., 476 ;) and, for this purpose, he might get a judge's order to stay proceed- 
ings, until an application could be made to the court. (1 Caines* R., 147.) The 
motion was non-enumerated, and brought on upon affidavit and notice, in the usual 
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togs, shall arise, upon motion or otherwise, in any stage of the 
action. 

^212. [227.] {Amended.)— Mode of trial— Effect of re- 
^part. — The trial by referees is conducted in the same manner 

-manner. Bat a judi^e at chamben coald not by order, actually adjourn the bear- 
incr. 6 Wendell, 552. 

The plaintiff also may move for a postponement. And tlie party moving^ must 
in either case, pay the costs of the motion. 18 Wend. 509. 

As the referees have power to grant an adjournment, (Code, s. 272,) it seems 
the better, as well as the more osual course, is to apply to the referees when an 
adjournment is required by either party, and it has been'decided that the court will 
not entertain a motion to postpone a trial before referees, on the ground of the a - 
sence of a witness, and that the referees must decide on the question, aud if they 
commit any error in that respect, the court will correct it on motion to set aside the 
report Lingley v. Hickman, 1 Sand. S. C. R., 681. Thus, where a motion was 
made to postpone the hearing of a causa before referees, on account of the non- 
attendance of a witness, the trial before the referees had been suBpended to enable 
•the party to obtain the judgment of the court on bis application, the court said :— 
** These motions ought notto be encouraged. The propriety of the postponement of a 
trial, to give a party time to procure testimony, or because of the absence of a ma- 
terial witness, is peculiarly within the province of the referees. They are best able 
•to judge how far the purposes of justice require the cause to be postponed from time 
to time. 

We are inclined not to listen to such applications, but to leave them to the de- 
•cision of the referees, and to examine any alleged error in that behalf, on a motion 
to set aside their report. The practice resorted to in this instance, will lead to great 
inconvenience. The court will frequently be called upon to determine the propriety 
of a postponement, when it is not sufficiently possessed of the case, and of all the 
circumstances, to make up a right judgment in the matter." 

After several witnesses have been examined before referees, as to the characters 
•of other witnesses, the referees have a right to interfere and refuse to hear further 
testimony upon thai question. Green v. Brown, 3 Barb. S. C. R., 119. The taking 
■or refusing testimony, at any time while the cause is before him, is a matter wholly 
in the sound discretion of the referee, and if the parties are dissatisfied with the 
manner in which the referee exercises his discretion, they can, after the report is 
made, come to the court for relief, but the court will not interfere with the discretion 
•of a referee, until after he has reported. Schermerhorn v. Develinj 1 Code Rep., 28. 

A referee or court cannot, while professing to admit evidence absolutely, admit 
it, in fact, de bene eBBe, and then reject it, upon making up a decision or report upon 
the whole case. Interlocutory decisions, made upon the trial, cannot be reviewed 
in that manner. Allen v. Way, 3 Code Rep., 243. See, Powers of Referees, ante. 

RefereeB^ Report. — ^The referees having heard and examined the case, should pro- 
ceed to make up their report within a reasonable time, or the court will compel them 
•by order requiring them to report, or show cause why an attachment should not 
Jssue against them. 2 R. S., 306, s. 48 ; i Wend., 71 ; 3 Johns. R., 260. 

The referees, by their report, must state the facts found, and the conclusions of 
law separately. Code, s. 272. 

Where a referee reported as follows: '* Having examined the matters in contro- 
versy between the parties, aud examined on oath the several witnesses and parties 
produced to me thereupon, do find, that there is due to the plaintiff from the defend- 
ant, $63." On this report the plaintiff entered judgment, which, on motion of the 
defendant, the supreme court set aside, because the report did not, ss it should, set 
out the facts proved by the evidence adduced before the referee, and his conclu- 
sions of law from such facts. Doke v. Peek, 1 Code Rep., 54 ; and per Hurlbut, J. 

*' The legislature meant that the report should be more than a statement that so 
much is due, and that the referee should state the facts found, aud then his couclo- 
faSions of law upon them. The report of the referee is to stand as the decision of the 
>«oart, and it was asked in the argument, whether a judge would have, by his de- 
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as a trial by the court. They have the same power to grant 
adjournments as the court upon such trial. They must state 
the facts found, and the conclusions of law separately, and 
their decision must be given, and may be excepted to, and 

ciflion, to state the facts found, and then his conolasions of law npon them ? I^ 
must be observed, that there is a distinction betnreen a decision of the coart, that 
18, a judge, and the verdict of a jary. Since the code took efiect, a trial by the 
court is very different from what it used to be. Before the code, it was only neces- 
sary to say — I find for the plaintiff or defendant Now, I should say to the party in 
whose favor I decided — I find for you on all, or some of the issues, draw up a 
special verdict, serve it on the adverse party, and within twenty days I will settle 
it. That would be the practice at Nisi Prius. It could not be expected of a 
judge that he is to prepare a special verdict ; but where there is a referee, who is 
paid for his services at so much per day, he can afford to give his time to the pre- 
paration of a special verdict. The referee must report the facts found before him ; 
he may also report the evidence. Any report which does not report the facts 
found, will be sent back. A hearing before a referee is the same as a judge try- 
ing without a jury. A judge will not draw a special verdict, but will require the 
party in whose favor he decides, to draw the special verdict, and to attend before 
him, on notice to the adverse party, to settle same. It is a beneficial practice, 
that a referee's report contain the conclusions of fact arrived at by the referee. 
Under the former practice, the referee was frequently ordered by the court te- 
state this, but now the code has obviated the necessity of any order from the 
court." 

Where the proofs and allegations have been heard by all the referees, it is suf- 
ficient if the report be signed by any two of them. 2 R. S., 366, s. 47. But 
where all have been duly notified, and one of them does not attend, and the other 
two proceed to hear the parties, and make a report, it is irregular, and will be set 
aside. 11 Johns. R., 402. Although the objection cannot be raised on appeal.. 
17 Johns.- R., 461. It is not, however, necessary that all should be present when 
the report is actually signed. 1 How. Spe. T. R., 98. When signed, the report 
should be delivered to the attorney for the prevailing party, and, formerly, a copy 
had to be served upon the opposite attorney ; but in Retumil v. HarriSy 1 Code 
Rep., 125, the court said that practice was abrogated, and that no copy need be 
served. 

A report of referees, like the verdict of a jury, is, as a general rule, conclusive 
in a case of conflict of evidence. Watkins v. Steveng. 4 Barb. S§. C. R., 168; 
Baker v. Martin, 3 Barb. S. C. R., 634. And see, 12 Johns. R., 219; 1 Cai. R., 
160 ; 24 Wend., 15 

The decision of a referee upon matters of fact, in equity eaueett should be 
treated as being n6.,Iike the verdict of a jury, conclusive, unless palpable error 
is manifest ; but like the report of a master, or the decision of a vice-chancellor, 
upon any matter referred vnder the former practice. Burkane v. Van Zandt, 
5 Barb. S. C. R., 91. But now the report of a referee is, like the verdict of a 
jury, conclusive upon questions of fact, where there is no decided preponderance of 
the evidence, in favor of the party against whom the referee has reported. Quack" 
enbueh v. Ehle, 5 Barb. S. C. R., 469. 

The report of referees on the whole issue need not be confirmed at special term. 
Supreme Court Rules, 24 ; Renouil v. Harris, I Code Rep., 125, overruling Clark 
V. Andrews, lb., 4; Deming v. Port, lb., 121. But where a report of a referee is 
required, for the purpose of enabling the court to make some discretionary order, or 
some decree thereon, whether the order directing the reference be made upon de- 
decree or upon an interlocutory application, the report requires to be confirmed at- 
special term, before it is adopted as the foundation of such future order or decree. 
Orifin V. Slate, 5 Pr. R., 205. Thus, a report of a referee, made upon the ques-- 
tion of damages consequent upon the dissolving an injunction, must he coofirmedr- 
(on motion at special term,) before the court can entertain an application to prose-^ 
cute the undertaking given on the issuing of the injunction. lb. See note to see* 
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reviewed in like manner. The report of the referees upon 
the whole issue stands as the decision of the court, and judg- 
ment may be entered thereon in the same manner as if the 

tion 224. And the referee*8 report of the arnouDt dae in mortgai^e cases, must be 
'^confirmed at special term. Swarikout v. Curtis^ 5 Pr. R., 198. 

When the court will review the proeeedinge before refereeB. — ^The court will not 
interfere on motion in a matter within the discretion of a referee, before the referees 
have reported. The party must wait until the referee has made his report, and then 
move to set aside the report. Schermerhorn v. Develirit 1 Code Rep., 28. 

When the court will eet aside or review a report of refereeB. — ^The report of re- 
ferees like the verdict of a jury is only to be set aside, where the finding is clearly 
against the weight of evidence, or where upon the trial some rale of evidence or prin- 
ciple of law has been violated. Cheen v. Brown, 3 Barb., S. C. R., 119. Doyle* $ 
adm*or». v.St.JameB^ Church, 7 Wend., 178. 

The grounds on which the court will interfere, and set aside the report of the re- 
ferees, are the same as will induce them to set aside the verdict of a jury. Thus, 
they will set it aside where it was founded on the evidence of a witness who, in the 
opinion of the court, was not credible, (2 Cowen, 458 or where it is clearly against 
the weight of evidence, (7 Wend. 178 ; 25 Id. , 243 ;) or where an improper measure of 
damages was adopted, (5 /d., 535 ;) or where the facts in the case were various and 
intricate, and the matters involved in doubt and obscurity, requiring a re-examina- 
tion of the merits, I Johns. Cas. 280, 1 How. Spe. T. R., 144. And where referees 
certified that they had overlooked a circumstance connected with the accounts sub* 
mitted, and requested that the same might be sent back to them for re-examination, 
the Superior Court of the city of New-York set the report aside, and sent back thfr 
accounts to the same referees. 1 Hall, 379. 

But the Court will not set aside the report because the amount found for a party 
exceeds the sum specified in a bill of particulars, if the evidence on which it is founded 
18 given without objection, and the court see that the party has, in fact, recovered no- 
more than he is justly entitled to. 12 Wend., 334-— 504. 

Where referees unreasonably refused to grant an adjournment, requested by a par- 
ty to enable him to produce a witness, the report was set aside. Forbet v. Frary, ft 
Johns. C, 224. 

If the referees admit improper evidence, and the oonrtcan see that such evidence, 
although objected to, did not and could not possibly have injured the party objecting, 
a new trial will not be granted because of the admission of such evidence. 

But if Improper evidence is admitted by a referee, in a case where the facts are 
not clearly and indisputably established without it, a new trial will be granted, not- 
withstanding the referee states in his report that in considering the case and making 
his report thereon, he rejected such improper evidence. For in such a case, the court 
cannot say that the objectionable evidence could not possibly have influenced the 
referee. Allen v. Way, 3 Code Rep., 243. 

Although a Circuit Judge commits an error in admitting testimony, yet if .ii^the 
progress of the trial such testimony becomes immaterial, and the court, upon ui appli- 
cation to set aside the verdict on a case, can see that the error of the judjra could 
not have injured the party, it will not grant a new trial for that reason. J^llance 
T. King, 3 Barb. S. C. R., 548. 

A mere abstract decision in favor of the admission of evidence, although errone- 
ous, is no ground for a new trial, unless evidence was actually given under it. lb. 

When improper evidence has been admitted, aud which is essentially material, 
the safe rule is to grant a new trial, there being no certainty or safety in reasoning 
upon the effect such evidence may have had. Per Morehouse, J. Clark v. Crandall, 
3 Barb. S. C. R., 612. 

These rules apply to hearings before referees as well as to trials before a jury. 

The power of a court to award a new trial ought to be cautiously exercised when 
the error complained of relates only to the amount of damages. Krom v. Sehoonma' 
her, 3. Barb. S. C. R., 647. 

Of th9 manner of reviewing the Reports of Referees. — When the referee*^ 
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action had been tried by the court. When the reference is to 
report the facts, the report has the effect of a special verdict. 

This section before amendment was ss follows : The report of the referees npon 
the whole issue Bhall stand as the decision of the cnurti and judgment may be enter- 
ed thereon in the same manner as if the action had been tned by the oonrt ; and their 

report is not upon the whole issne, it may be reviewed on special motion at a special 
term. (Supreme Court Rule 24.) But where the report is upon the whole issue, 
the only mode of reviewingr the report is by an appeal from the judgrment entered 
thereon. Haight v. Prince^ 2 Code Rep., 94. Leggett v. Mottt 3, ib, 5. Non€$ 
▼. Hope Mut. Int. Co., ib., 192. Pepper ▼. Ooulding^ ib. 29. Critt ▼. Dry Dock 
JB**. ib. 108, 142- Eno8v. Thomat, 5 Pr. R., 164. 

Of the entry of judgment on report of referees. — Formerly judgment could not be 
entered on the report of referees until the time for preparing and serving a case had ex- 
pired, but now judgment may be entered on the report of referees, in the same manner 
as if the action had been tried by the court, (Code, s. 272,) and on a trial by the court, 
'* judgment upon the decision is to be given accordingly," (Code, s. 267,) and judgment 
may be entered on the report of referees, (Code, s. 278,) and on filing the report of a 
referee on the whole issue, judgment may be entered of course. {Supreme Court RttU 
24.) Upon these several provisions, after some little doubt and conflict of decision, it is 
now well settled that, on the report of a referee on the whole issue, unless the opposite 
party obtain an order staying proceedings to set aside the report for irregularity, the 
party in whose favor the report is made, may file same with the clerk, and proceed im- 
mediately to perfect his judgment, the only delay being the two days' notice of adjnat- 
ing costs. Renouil v. Harris, I Code Rep., 125. Clarke v. Andrews, 1 ib., 4. Doke 
T. Peek, 1 t6., 54. 

Notice ta wrtting of the entry of the judgment should be forthwith given to the 
judgment debtor, as his time for appealing does not commence to run until the service 
of such notice. Code, s. 268. 

Reviewing the judgment on report of referees. — Either the party in whose favor 
the report is made, or the party against whom the report is made, may, if sufficient 
cause exist therefor, review the judgment on .such report. Under the Code of 
1849, a report of a referee might be reviewed either on a motion for a reheariog 
to be made at the special term, or by an appeal to the general term, from the 
judgment entered on such report. Haight v. Prince, 2 Code Rep., 95. Leggett 
y. Mott, 3 Code Rep., 5. Nones v. Hope Mut. Ins. Co., ib., 192. Pepper v. Chuld* 
ing, ib., 29. Crist v. Dry Dock B'k., tb., 1 18, 142. Enos v. Thomas, 5 Pr. R., 164 ; 
or the report might be set aside for irregularity in its form, or in the conduct of the 
referees pending the reference. Crist v. Dry Dock B*k., 3 Code Rep., 142. Hat' 
field V. Ross, ib. Doke v. Peek, 1 (]k>de Rep., 55. 

The recent amendment to the code, seems to have abrogated the right to move 
for a rehearing, and now the only mode of reviewing a report of a referee, is by an 
app^aJ from the judgment entered thereon, (Code, s. 272), or by a motion to set it aside 
for irreffulanty either in its form or in the conduct of tlie referee pending the refer- 
ence, ^rist V. Dry Dock B'k, Hatfield v. Ross, and Doke v. Peek, Supra. 

If Ijfe appeal is desired to be had in respect of exceptions to the decision of the 
referee on a matter of law arising and taken during the trial, the party excepting 
may within ten days after notice in writing of the judgment, appeal therefrom to 
the general term. Or if a review upon the evidence sppearing in the trial either of 
the questions of fact or of law be desired, the party desiring such review miy at any 
time within ten days after notice in writing, (Code, s. 408,) of the judgment, or with- 
in such time as may be prescribed by the rules of the court, make a bill of excep- 
tions or case containing so much of the evidence and such exceptions as may be ma- 
terial to the questions to be raised. And upon such bill of exceptions or case, may 
appeal to the general term. Code, s. 268. 

A material distinction is required to be noticed in reference to the two appeals, 
and that is, the time within which they must be brought. The first must be brought 
within ten days, and the time cannot be enlarged ; (Code, s. 405,) the other may be 
brought within thirty days, (Code, s. 332,) but the bill of exceptions must be made 
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^Minon may be excepted to and reviewed in like manner, or a rehearing may be 
granted by the court in which the judgment is entered. 

^ 273. [228.] (Amended.) — Referees^ how chosen. — In all 
cases of reference, the parties, except when an infant may be 
a party, may agree upon a suitable person, or persons, not 
exceeding three, and the reference shall be ordered accord- 

within ten days, and that time can be enlarged, (Code, s. 268|) but not exceeding 
thhty days. (Code, i. 405.) 

The appeal in either case is to the general term and must be taken as proBcribed 
by sections 368, 327 and 348. 

Where the ground of appeal appears on the face of the referees' report, there no 
bill of exception or case will be necessary, but one or the other will be necessary in 
all other cases, and where necessary, they are to be settled, as provided by the rules 
of the court" Code, s. 268. 

Although section 268 mentions a bill of exceptions or case, it appears that a case 
mayor must always be adopted, (Supreme Court Rule 24,) taking care, however, that 
It contains a stipulation for leave to either party to turn it into a special verdict or 
bill of exceptions, (Supreme Court Rule 20.) ; without such astipulation the court 
will seldom allow a case to be turned into a bill of exceptions. Masters v. Bailey, 

1 How., Spe. T. R, 42. Smith v. Catwell, 2 Code Rep., 148. And an appeal can- 
not be taken to the Court of Appeals on a case. Wright v. Douglass^ 3 Pr., R., 418. 

The case is to be prepared by the party intending to make the motion, and a copy 
is to be served on the opposite party within ten days after notice of the judgment 
The lines of the case and copy must be so numbered that each copy shall correspond. 
If it is intended to insert a stipulation that the case may be turned into a bill of ex- 
ceptions, the points of law decided at the court, shall be distinctly stated on the case 
•ubstantially in the same form as is required in a bill of exceptions, (Supreme Court 
Role 17 ; 1 How., S. T. R. 8—42 ; 2 ib. 102, and as to form of bills of exception, see 
Supreme Court Rule 27. Price v. Powell j 3 Coms., 322,) and the fact that upon the 
hearing of a cause before a referee, a party excepts to the decisions of the referee, 
and those exceptious appear in the case made for the purpose of obtaining a new 
trial, does not make it a bill of exceptions. It seems it is to be treated as a case.-— 
Allen Y, Way, 3 Code Rep., 243. 

The party on whom the case is served, may within ten days prepare amendments 
thereto, and serve the same on the party who prepared the case. The party who 
prepared the case may within four days after service of the amendments, serve the 
opposite party with notice to appear within a convenient time before the referees, to 
have the case and amendments settled. The notice roust specify the time and 
place for attending to settle the case, and the time of settlement is to be not len 
than four, nor more than twenty days from the time of the service of the no- 
tice. At the time and place specified, the referees are to correct and settle the case 
as they shall deem to consist with the truth of the facts. If the party omit to make 
the case within the time above limited, he is deemed to have waived his right there- 
to ; and if a party on whom a case is served omit to serve amendments within the 
time above specified, he is deemed to have waived his right to make any amend- 
ments thereto; and if the party on whom the proposed amendments are duly served, 
omit to notice the case for settlement within the time above specified, he is deemed to 
have adopted such amendments. The case is to be filed within ten days after the same 
is settled, or it is deemed abandoned. (See Supreme Court Rules 15, 16, 17, 19, 24.) 
The case when filed is to be attached to, and become part of the judgment roll.— 
(Code, § 264.) Renouil v. Harris, 1 Code Rep., 125. 

An order for time to make a case is not a stay of proceedings. Huff v. Bennett^ 

2 Code Rep., 139. 

By the 1 3th of the Superior Court Rules of January, 1651, the party moving to 
review a matter decided by a referee, is to procure and furnish the court with a spe- 
cial report of the referee, setting forth the facts found and his decisions of law thereon. 
(See Code, s. 272.) An appeal from aj udgment on a report of a referee does not stay 
the proceedings uniesi the court in which the action is pending, or a judge thereof, 
order a stay of proceedings, which order is to be made upon such terms as to seen- 
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ingly ; and, if the parties do not agree, the court shall appoint 
one or more referees, not exceeding three, who shall be free 
from exception. 

This section before amendment, was as follows: In all cases of reference, the 
parties may aj^ee upon a suitable person or persons, not exceeding three ; and the 
reference shall be ordered accordingly. If the parties do not agree, the court shall, 
except in the city and county of New York, appoint one or more referees, not exceeding 
three, who shall be free from exception, and readejn the county where the action is tria- 
ble. In the city and county of New- York, when the^arties do not otherwise agree, 
there shall be three referees, who shall be free from exception, and reside in that 
city. They shall be appointed as follows: Each party shall name one, and these two 
shall name the third. If they fail to do so within two days after their own appolnt- 
meiit, the name of the third referee shall be drawn by the clerk from the jury box, in 
the manner to be directed by the conrt on ordering the reference. If either party 
omit to name a referee, his place shall be supplied from the^ jury box in the same 
manner. 



Chapter VI. 
Manner of entering judgment. 

Sbction 1:74. Judgment may be for or against any of the parties. 

275. The relief to be awarded to the plaintiff. 

276. Rate of damages, where damages are recoverable. 

277. Judgment in action for recovery of personal property. 

278. Judgment upon issue of law or of fact, to be upon direction of a 

single judge, or on report of referees, subject to review at gene- 
ral term. 

279. Clerk to keep a judgment book. 

280. Judgment to be entered in judgment book. 

281. Judgment roll. 

282. Judgment, in what eases and how to be docketed. 

^ 274. [230.] Judgment may be for or against any of the 
parties. — Judgment may be given, for or against one or more 
of several plaintiffs, and for or against one or more of several 
defendants, and it may determine the ultimate rights of the 

rity, or otherwise, as may be just. Such security not to exceed the amount required 
on an appeal to the court of appeals. Code, s. 348. 

Referee^ Feeg, — The fees of referees are three dollars a day to each, for every 
day spent in the business of the reference, but the parties may agree in writing for 
any other rate of compensation- Code, a 313. The attorney in the cause is not 
liable for the referees* fees. 1 How. Sp. T. R., 105. By the revised statutes, 2 R. 
S., 535, s. 37, the referees* fees were two dollars a day each, for each day spent in 
the business of the reference, and one dollar a day for his expenses, to be paid on 
making their report, by the prevailing party. For drawing, copying, and signing a 
report, they were allowed the same fees as were allowed to attorneys for similar 
services ; and payments for expense of room-rent, fire end candles, on the bearing, 
was a proper item of taxation, and an allowance of one dollar a day for such ex- 
penses was considered reasonable. 10 Wend., 622. 

As to references in suits pending when the code went into efieot, see notes to 
sections 3 and 4 of the supplementary act 
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parties on each side, as between themselves.* In an action 
against several defendants, the court may, in its discretion, 
render judgment against one or more of them, leaving the ac- 
tion to proceed against the others, whenever a several judg- 
ment may be proper. The court may also dismiss the com- 
plaint, with costs, in favor of one or more defendants, in case 
of unreasonable neglect on the part of the plaintiff to serve 
the summons on other defendants, or to proceed in the cause 
against the defendant or defendants served. 

This BectioD ta subfltituted for section 230 in the code of 1848. In that code the 
Mction ended at the point where we have placed an asterisk. It tras held that sec- 
tion 230 of the code of I848f did not apply in an action against several defendants, 
where only one defendant answered, and his answer staled facts which did not con- 
stitute a defence, and which were immaterial as between him and the plaintiff, but 
were intended to form a case for the adjudication of the eqattiefi between the defendant 
so answering, and a co-defendant for a motion that the court mi^ht allow the defendant 
80 answering to be sabrogated in the place of the plaintiff. Woodworth v. Bellows, 
4 Pr. R., 24 ; 1 Code Rep., 129. But if the defendant's answer had been admitted 
by his co-defendant, it would have been a case within this provision. On this sec- 
tion, as it is now worded, an action was brought against three defendants, two as prin- 
cipals and one as surety. None of the defendants put in any answer ; but before 
the entry of judgment, one of the defendants, on an affidavit that he was only 
surety, moved that a provision might be made in the judgment for an execution in 
his favor, against the other defendants, in case be should be obliged to pay the judg- 
ment; the court denied the motion, and Harris, J., said it is supposed, that this provision 
confers upon the court the power, when rendering judgment for the plaintifis upon the 
note, to proceed further, and render judgment, contingently, in favor of the surety 
against his principals. Perhaps this is so. The language of the section referred to seems 
to be broad enough to authorize it ; and yet, it would seem, from the language of 
the next section, that it was intended that in case of failure to answer, no judgment 
should be given beyond that asked for in the complaint. It is true, that this restric- 
tion in the 275th section is, in terms, confined '* to the relief granted to the plain- 
tiff." Yet there is equal reason for applying the same restriction to the relief sought 
by one defendant against another. The defendants, who are alleged to be the prin- 
cipal debtors, were in effect apprised by the summons served on them, that if they 
failed to answer, judgment would be rendered against them for the amount due 
upon the note. This was the relief demanded in the complaint They were not, 
and have not been apprised that any relief would be sought against them by their co- 
defendant I am not prepared to say that it would not be proper to make some pro- 
vision in a judgment like that contemplated by this motion, upon notice to all the 
parties to be affected by it But even then, it may be doubted whether the rights of 
the defendants, as between themselves, ought to be determined upon mere motions. 
I regard the provision npon which this application is founded as judicious and valu- 
able ; but I am inclined to think it safer and more in accordance with the object for 
which it was inserted in the code, to confine its operation to parties actually litigating 
before the conrt. Norbury v. SeeUy, 4 Pr. R., 73. 2 Code Rep., 47. 

The general object of this section, (sec. 274,) I suppose was to leave the conrt at 
liberty to apply the rules which prevailed in the late court of chancery to actions 
under the code. Having abolished the distinction between actions at law and suits 
in equity, such a provision or power in the court would become quite necessary to 
the due administration of justice in actions founded upon principles of equity. The 
section also embraces provisions applicable to actions founded upon rules of law, and 
perhaps to both. For instance, in case of several defendants a judgment may be 
rendered against one or more of them, leaving the action to proceed against the 
others whenever a several judgment may be proper. 

I think here is a plain recognition of the rule that in actions against several defend- 
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anti, fouQclad upon lenl pfineiplet, aoandinf^ iq oontnet, the reeorery mutt h% 
against all or none of them, excepting those caaee provided by statute, where the 
defendants hold di^rent relations to the plaintiff, snoh as nsaker and endorser of the 
note npoQ which the action is brought, and where, in the language of the section, 
" a several judgment may be proper." It seems to be here pretty clearly implied, 
that in some cases several judgmeuti would not be proper. I am therefore prepared 
to hold that the rules of law in force at the passage of the code, in regard to actiona 
of law, still prevail, and apply to actions under the code which are based upon legal, 
as distinguished from equitable principles; and in like manner, that those equitable 
principles which were in force under the old regim^, are still applicable to actions 
founded upon those principles, excepting where the code in express terms providea 
otherwise. That in an action against several defendants to recover damages for the 
breach of a contract, the plaiutifF must recover against all the defendants, or not at 
all, unless in one of the exceptf'd cases above referred to— per Willard, J., in Murray 
T. Oifford, 5 Pr. R., 14. See note to section 258. 

§ 276. [231.] The relief to be awarded to the plaintiff. — 
The relief granted to the plaintiff, if there be no answer, 
cannot exceed that which he shall have demanded in his com- 
plaint ; but in any other case, the court may grant him any 
relief consistent with the case made by the complaint, and 
embraced within the issue. 

The rule in equity was that no relief could be granted except for matter stated 
in the bill. Crocket v. !.««, 7 Wheat., 522. Norbury v. Mead, 3 Bligh, 21 1. And 
at law the jury in actions sounding in damages could not give more than were laid 
in the declaration, 1 Chit. PI., 372. 

For ourselves, we do not consider this section affects the question whether or not 
the court may or may not, allow a plaintiff to recover more damages than he claims 
in his complaint ; we think that comes more properly within the section, allowing 
amendments and under which he might increase the amount demanded. Merchant r. 
N. Y. Life Int. Co.j 2 Code Rep., 66. We think it refers to cases such as would be 
likely to arise in what where formerly equity suits, and where it may be doubtful 
whether the precise relief to which the court deems the plaintiff entitled has been 
demanded by the complaint 

^ 276. [232.] Rate of damages where damages are recover- 
able, — Whenever damages are recoverable, the plaintiff may 
claim and recover, if he show himself entitled thereto, any 
rate of damages, which he might have heretofore recovered 
for the same cause of action. 

§ 277. Judgment in action for recovery of personal property. 
— In nn action to recover the possession of personal property, 
judgment for the plaintiff may be for the possession, or for the 
recovery of possession, or the value thereof, in case a delivery 
cannot be bad, and of damages for the detention. If the prop- 
erty have been delivered to the plaintiff, and the defendant 
claim a return thereof, judgment for the defendant may be for 
a return of the property, or the value thereof, in case a return 
cannot be had, and damages for taking and withholding the 
same. 
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Where the plaintiff succeeds in an action to recover the po ssos s i on of personal 
property, in which he has not claimed the delivery of the goods, he may enter jadg- 
ment either for a return of the. goods, or for their valae, but he cannot enter judg- 
ment in the alternative, and if he do, it will be irregular. The court, however, will 
permit the judgment to be amended. Aldrich v. Thiel, 3 Code Rep., 91, and the 
court, Edmonds J., said: — Upon the report of the referee, the plaintiff was entitled 
to a judgment of Ret. Hah, and costs. In that event, the defendant, on appealing, 
must give a different undertaking from that which he has given. 

But upon the report, the plaintiff might have had judgment for the value of th» 
goods and costs, upon waiving a return. In that event, it would have been proper 
on appeal to give the undertaking which has been put in in this case. 

The plaintiff has, however, not taken either of these judgments, but both, so that 
if the defendant had given an undertaking, as on judgment for money, the plaintiff 
might have objected, as he does, that the judgment was for a return ; and so that, if 
the defendant had given an undertaking, as on a judgment of Ret. Hab.y the plain- 
tiff might have objected that the judgment was for money. 

The irregularity is in the plaintiff's having entered his judgment in the alterna- 
tive, whereas, on the report of the referee as on the verdict of a jury, he ought to 
have elected whether he would have a return, and entered his judgment accordingly. 
Then the defendant would have known exactly what to do on appealing. 

The order to show cause is broad enough to warrant me in setting aside the judg- 
ment, which is thus irregular. 

The judgment, therefore, must be set aside ; but the plaintiff may now elect 
whether he will waive a return or not, and amend his judgment accordingly, and 
upon his so amending, the judgment will be entered as of the day the amendment 
18 made : and, thereupon, the defendant's right to appeal will be complete. 

But if he does not so elect, the judgment must be set aside. Jb, 

§ 278. [233.] (Amended.) — Judgment to be upon direction 
of a single Judge or on report of referees ^ subject to review at gen* 
eral term. — ^Judgment upon an issue of law, not tried at a 
general term^ or an issue of fact, or upon confession, or upon 
failure to answer (except where the clerk is authorized to 
enter the same, by the first subdivision of section two hun- 
dred and forty-six, and by section three hundred and eighty- 
four), shall in the first instance be entered upon the direction 
of a single judge, or report of referees, subject to review at 
the general term, on the demand of either party, as herein 
provided. 

The amendment is the insertion of the words in italic. This section, before aniend- 
ment, was sobetitoted for section 233 in the Code of 1848, under which section it was 
at first held, that judgment could not be entered upon the report of a referee until the 
report had been confirmed at special term. Clark v. Andrew9^ 1 Code Rep., 4. Doke 
V. Peek, 1 Code Rep., 54. DemingY. Post, 1 Code R«p., 121. But in RenouilT. 
Harri$t 1 Code Rep., 125, where the referees reported in favor of the plaintiff, the 
plaintififs attorney took up the report on February 14, and on February 22, grave 
defendant's attorney notice of adjusting the costs on February 24. This wss the only 
notice or the report given to the defendant's attorney. On February 24 plaintiff's attor- 
ney perfected bis judgment, and issued execution without any application to the court. 
Defendant's moved to set aaide the judgment and execution, because no copy of the 
report was served, and because the judgment was entered without the direction of a 
judge. The court denied the motion, and said the 45th role of this court (the Supe- 
rior Court,) which required a copy of the referee's report to be served before entry of 
the judgment, had been abrogated by the code. The notice of adjusting the coats 
is the only notice required. As to the judgment being entered without the direction 
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•of a jadgre, it is evident that npoo the report of the referee this woald be but an idle 
form, for the jadge woald have neither a right to review the report, nor a discretion 
to refuse to give judgment, and we think no such ceremony necessary. RenouU y. 
Harritt 1 Code Rep., 125, and in Van Valkenburg v. AlUndorph. 4 Pr. R , 39, the 
same judge who decided Deming v. PoMt, mpra^ (Justice Hand,) decided that under 
the code of 1849, judgment could be entered upon the report of referees, upon ik9 
whole ittue, without the aid of a judge. In Chravee v. Blanchard, 3 Code Rep., 25, on 
page 26, Willard J. says : ** Whatever doubts formerly existed, it is now made clear 
that a judgment may be entered on the report of a referee, in the same manner as 
upon the decision of a judge when the cause is tried by him ; and now by the last 
clause of Rule 24 (Supreme Court Rules of 1849) *' on filing a report of referees, where 
a report is made on the whole issue, judgment may be entered as a matter of course," 
but the rule does not prescribe what is to be done where the report is not on the 
whole issue. But since the promulgation of that rule, it was held by Edmonds, J. 
that in all cases where a report of a referee is required for the purpose of enabling the 
court to make some discretionary order, or some decree thereon, whether the order 
directing the reference be made upon decree, or upon an interlocutory applicatioui 
the report requires to be confirmed at special term before it is adopted as the founda- 
tion of such future order or decree. Griffin v. Slate^ 5 Pr. R., 2U5. Thus a report 
of a referee made upon the question of damages, consequent upon the dissolving an 
injunction, must be confirmed (on motion at special term,) before the court can enter- 
tain an application to prosecute the undertaking given on the issuing of the injunc- 
tion, lb. See note to section 224 and chapter on trial by referees, ante p. 2li, and 
the referee*s report of the amount due in mortgage oases must be confirmed at Spe- 
cial Term. Swarthout v. Curtit, 5 Pr. R., 198. 

^ 279. [234.] Clerk to keep a judgment booh — The clerk 
shall keep among the records of the court, a book for the entry 
of judgments, to be called the "judgment book." 

By Rule 4 of the present rules of the Supreme Court, the Clerk is to keep other 
books in which to enter the title of actions and special proceedings, the minutes of the 
court, dockets of judgments, orders, 6lo. 

^ 280. [235.] Judgment to be entered in judgment booJc* — 
The judgment shall be entered in the judgment book, and 
shall specify clearly the relief granted, or other determination 
of the action. 

The form of a judgment for sale of mortgaged premises is prescribed by Role 50 
of the rules of the Supreme Court 

^ 281. [236.] (Amended.) — Judgment roll. — Unless the 

party or bis attorney shall furnish a judgment roll, the clerk, 

immediately after entering the judgment, shall attach together 

and file the following papers, which shall constitute the judg- 
ment roll : 

1. In case the complaint be not answered by any defend- 
ant, the summons and complaint, or copies thereof, proof of 
service, and that no answer has been received, the report, if 
any, and a copy of the judgment. 

2. (Amended.) In all other cases the summons, pleadingSy 
or copies thereof, and a copy of the judgment, with any vet- 
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diet or report, the offer of the defendant, bill of exceptions, 
t;ase, and all orders relating to a change of parties, and all 
ipartieSf and all orders and papers in any way involving the 
merits, and necessarily affecting the judgment. 

It is the clerk's, and not the attorney's doty, to make up the judgment roll 
Jttnouil T. Harris, 2 Code Rep., 139. And see, Lynde y. Couvenhoven^ 4 Pr. R., 
328, and section 422 of this Code. 

The amendment is the substitution of the words in ilalic for the word " or." 

As to the constituent parts of a record ander the former law, see Kanoute ▼. 
Martin, 3 Code Rep., 124, and see Anthonys Law Student, p. 274. 

^ 282. [237.] (Amended.) — Judgments, when and how to be 
docketed, — On filing a judgment roll upon a judgment, direct- 
ing in whole or in part the payment of money, it may be 
-docketed wiih the clerk of the county where it was rendered, 
and in any other county, upon filing with the clerk thereof a 
transcript of the original "docket," and shall be a lien on the 
real property in the county where the same is docketed, of every 
person against whom any such Judgment shall be rendered, and 
which he may have at the time of docketing thereof, in the county 
in which such real estate is situated, or which he shall acquire at 
any time thereafter for ten years from the time of docketing the 
same in the county where it was rendered. But whenever an ap- 
peal from any judgment shall be pending, and the undertaking 
requisite to stay execution on such judgment shall have been given, 
and the appeal perfected as provided in the Code, the court in 
which such judgment was recovered may, on special motion, after 
notice to the person owning the judgment in such terms as they 
shall see fit, direct an entry to be made by the clerk on the docket 
of said judgment, that the same is** secured on appeal,^^ and 
thereupon it shall cease during the pendency of the appeal to be a 
lien on the real property of the judgment debtor as against pur'- 
chasers and mortgagees in good faith. 

The amendment is in italic, and is substituted for the words ** from the time of 
4locketing the judgment therein.*' 

A judgment does not lose its lien npon real estate, by the suffering an executioii 
iaued thereon to lie dormant in the sheriff's hands. Muir v. Leiteh, 7 Barb S. C. 
R., 341. But where the lien of a judgment had ceased by lapse of time, the court 
will interfere in a summary way in behalf of bona fide purchasers, and order a per- 
petual stay of execution, unless the judgment creditor shall satisfy the court, that 
there is probaUe cause for alleging that the purchase was not bona fide» The men 
allegation of the creditor that he thinks he can prove that they are not bona fide pur- 
chasers, is not enough. WiUon ▼. Smith, 3 Code Rep., 18. 

By lawi of 1846, p. 134, c. 129, the clerk of the county of New-Yoi^, may 

16 
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make copies of the dockets or transcripts of judgments, which copies are to have the- 
force of originals. 

By laws of 1844, p. 508, c. 324, s. 4, it is enacted that:— It shall be lawful for 
the clerk of the city and county of New- York, to charge and receive six cents for fil* 
iiig a transcript and docketing judgment, where such judgment shall be recovered in 
the superior court of the city of New- York, or in the court of common pleas of the 
city and county of New>York, or either of the counties of Westchester, Rockland^ 
Kiogs, Queens, or Richmond, and the like sum for filing a transcript and docketing a 
judgment of the supreme court, in all cases where the attorney for the party i n 
whose favor such judgment shall be recovered, shall reside in either of the counties* 
of New-York, Kings, Queens, Richmond, Rockland, or Westchester. 



TITLE IX. 



Of the execution of the judgment in Civil Actions* 

Cjupter I. The execution. 

II. Proceedings supplementary to the execution. 



Chapter I. 
The Execution.^ 

Section 983. Execution within fkj9 years, of course, as prescribed bv this title. 

284. After tne years, to be issued only by leave of court Lieave how ob- 

taiued. Execution on judgment of justices' or other inferior ooiu1» 
when docketed, how issued. 

285. Other judgments, how enforced. 

286. The difierent kinds of execution. 

287. To what counties execution may be issued. 

288. Execution against the person, in what cases, and when. 

289. Form of the execution. 

290. To be returnable iu sixty days. 

5191. Existing laws relating to executk>n continued, until otherwise pro* 
Tided. 

^ 283. [238.] Execution within five years^ of course^ as pre' 
scribed by this title. — Writs of execution for the enforcement of 
judgments as now used, are modified in conformity to this title, 
and the party in whose favor judgment has been heretofore or 
shall hereafter be given, may at any time within five years 

* The code, in my judgment, does not materially change the law as it previously 
existed on the subject of executions, except that it prescribes a formula for the writ ; 
•—the different kinds and primary object remain as heretofore. Per Hubbard, J., in 
Oridley v. MeCumber, 3 Code Rep., 211. 
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after the entry of judgment, proceed to enforce the same as 
prescribed by this title. 

This eectioD ia substituted for section 238 in the code of 1848t the language of 
which differs from this, and was held not to be applicable except by consent, to judg- 
ments rendered before the code took effect. Merritt y. Wing, 2 Code Rep., 20. 4 
Pr. R., 14. This and the next section, however, are held to apply as well to juog- 
meats rendered before the code took effect, as to those rendered in actions com- 
menced under the code. Catakill Bank y. Sandford, 2 Code Rep., 58,4 Pr. R., 
101 ; Swift v. De Witt, 1 Code Rep., 25, 3 Pr. R., 280 ; Clark y. Hutchinson, 1 
Code Rep., 127. 

This section it was said by Gridley, J., not only enlarged the time within which an 
execution may be issued without leaye of the court, from two to fiye years, but took 
away the 30 days* suspension of the right to issue it, and now, in all cases, executions 
may be issued immediately on perfecting judgment, and at any time within five yean 
thereafter. 

After fiye years no execution can be issued, without leave of the court upon mo- 
tion, except by consent of the defendant, in which case execution may issue without 
any order from the court Hulbert y. Fuller, 3 Code Rep., 55. 

Where an execution has been issued under the old law, upon a judgment docket- 
ed under that law, [ prior to the passage of the code,] and returned unsatisfied, an 
aliat or pluriea, execution may issue aa heretofore, without an order of the courtf 
though more than five years may haye elapsed since the entry of judgment. Ptsree 
▼. Crane, 3 Code Rep., 21, 4 Pr. R., 257. 

But where a creditor's suit was instituted before the pavage of the code of 1848, 
and a roceiyer appointed, and an assignment made to such receiyer, and the plaintiff 
after the code went into effect, issued and levied an alias fieri facias on property cor- 
ored by such receivership, the court set aside such levy unless the plaintiff waived 
his receivership, and dismissed his creditor's suit Oouverneur v. Vvamer, 2 Sand^ 
S. C. R., 624. 

^ 284. [239.] {Amended.)''^AJier Jive years f to be issued only 
by leave of court. — Leave^ how obtained. — After the lapse of five 
years from the entry of judgment, an execution can be issued 
only by leave of the court, upon motion, with personal notice 
to the adverse party, unless he be absent or non-resident^ or can" 
not be found to make such service^ in which case such service may 
be made by pMicationf or in such other manner €u the court shall 
direct. Such leave shall not be given unless it be established 
by the oath of the party, or other satisfactory proof, that the 
judgment or some part thereof remains unsatisfied and due. 

When the judgment shall have been rendered in a court of 
justice of the peace, or in a justice's or other inferior court in 
a city, and docketed in the office of the clerk of the county, 
the application for leave to issue execution must be to the 
county court of the county where the judgment was rendered, 
or in the city and county of New-York to the court of common 
pleas of that city and county. 

The amendment* are in italic. 
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Thane provisions (seoUons 281 » 284) are new, per Mason, J., in Pierce r. Crane, 
4 Pr, R., 257, 3 Code Rep., 21. They are clearly for the benefit of the defendant 
alone, and if he sees fit to waive them he may do so. Per Shanklaod, J., in Hul* 
hert V. Fuller y 3 Code Rep., 55, and therefore if the defendant consent thereto, an 
execution may issue after the lapse of five years from the entry of judgment. lb. 

On a motion under this section for leave to issue executioo, if the judgment 
debtor denies that any thiugr is due upon the judgment, [or that less is due than is 
claimed by the judgment creditor,] the court before grautiog the motion will refer 
the matter to a referee to report what, if any thing, is due upon the judgment. Cate' 
kill Bank v. Sanjordj 2 Code Rep., 58, 4 Pr. R., 101, and if it is considered a pro- i 

per case for granting the motion, the court will direct that on filing the report of the 
referee, with the county clerk, the judgment creditor be at liberty to issue execution 
for the amount reported to be due. lb. i 

^ 285. [240.] Other judgments how enforced, — Where a . 'l 

judgoient requires the payment of money, or the delivery of 
real or personal properly, the same may be enforced in those 
respects by execution, as provided in this title. Where it re- 
quires the performance of any other act, a certiGed copy of the 
judgment may be served upon the party against whom it is 
given, or the person or officer who is required thereby or by 
law to obey the same, and his obedience thereto enforced. 
If he refuse, he may be punished by the court as for a con- 
tempt. 

^^286. [241.] The different kinds of execution. — There shall 
be three kinds of execution ; one against the property of the 
judgment debtor; another against his person ; and the third 
for the delivery of the possession of real or personal property, 
or such delivery with damages for withholding the same. They 
shall be deemed the process of the court, but they need not be 
sealed nor subscribed, except as prescribed in section 289. 

A ca. ea. w an execntion within the meaning of the act of 1842, amending tlie 
revised statutes so as to require executions to be issued within 30 days after the time 
when, by law, such execution should be issued, and the 222d section of the act con- 
cerning courts held by justices of the peace. Fox v. Amee, 6 Barb^ S. C. Ri, 256. 

^ 287. [242.] (Amended.) — To what counties execution 
may be u^uecl.— Where the execution is against the property of 
the judgment debtor, it may be issued to the sheriff of any 
county where the judgment is docketed. Where it requires 
the delivery of real or personal property, it must be issued to 
the sheriff of the county where the property, or some part 
thereof, is situated. Executions may be issued at the same 
time to different counties. 

Real property adjudged to he sold^ must he sold in the county 
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vahere it lies^ by the sheriff of the county, or by a referee appointed 
by the court for that purpose, and thereupon the sheriff or referee 
must execute a conveyance to the purchaser, which conveyance shall 
be effectutal to pass the rights and interests of the parties adjudged 
by the decree to be sold. 

The amendment is the addition of the part in italic. The worde, ** whose property 
is/' most be onderBtood between the words "partiea** and ** adjudged" in the last 
line but one of this section. 

An execution which directs the seizure of real property, in a county in which the 
judgment has not been docketed, is irregular; but such an execution against personal 
property only is regular, and the court wilt permit an execution to be amended by 
striking out the direction to seize real property. Stephens t. Browning, 1 Code 
Rep., 123. 

Where the lien of a judgment has ceased, by lapse of time, the court will grant 
a perpetual stay of execution in fayor of a purchaser, without notice. WiUon t. 
Smitht 2 Code Rep., 18. 

^ 28S. [243.] Execution against the person, in what cases 
and when, — If the aclion be one in which the defendant might 
have been arrested, as provided in section 179 and section 
181, an execution against the person of the judgment debtor 
may be issued to any county within the jurisdiction of the 
court, after the return of an execution against his property un- 
satisfied in whole or in part. 

In proceeding upon this section, it is material to bear in mind, that where the 
right to take the body of the defendant in execution, appears on the face of the 
pleadings, then the plaintiff may, after an execution against property has been re- 
turned unsatisfied, issue execution against the body of the defendant, without any 
order of the court for that purpose ; but where the right to take the body of the de- 
fendant in execution in fact exists, but does not appear on the face of the pleadings, 
or proceedings, then an execution against the body of the plaintiff cannot issue, even 
after an execution against property has been returned unsatisfied, without an order 
of the court for that purpose. Thus, where, in an action to recover the price of 
goods sold, the complaint set out acts of fraud by the defendant, such as would have 
entitled the plaintiff to an order of arrest at any time before the judgment, but no 
order of arrest had been applied for. The defendant did not answer the complaint, 
and the plaintiff moved for leave to insert in his judgment a direction for the issuing 
of an execution against the defendant's body, but the court. Hand, X, refused the 
motion, on the ground that no such direction was necessary, as the pUinliff *8 right 
to issue such an execution, already appeared by the complaintl Cooney v. Van Rena^ 
eelaer, 1 Code Rep., 38. How it would have been, in this case, had the defendant 
put in an answer denying the fraud, did not appear. But where the defendant had, 
in fact, been guilty of fraud, in contracting a debt, but the fact did not appear 
on the pleadings, or by the proceedings, and the plaintiff obtained a judgment, and 
issued execution against the defendant's property, which was returned unsatisfiedr 
and therefore, he, without any order of the court, issued an execution against the 
body of the defendant; on motion to set aside the execution, the plaintiff, in oppo- 
sition thereto, showed by affidavit, that the defendant had been guilty of fraud ia 
contracting the debt, the subject of the action. The court, Edmonds, J., set aside 
the execution, and said : A defendant can in no case be arrested in an action on eon- 
tract, without a judge's order. Squire v. Flynn, 2 Code Rep., 117. See, also» 
Qridley v. MeCumhtr^ 3 Code Rep, 211. 

It has been decided that where, in an action for criminal conversation with the 
plaintiff's wife, no order of arrest had issaed before judgment, and on judgment for 
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the plaintiff, and an execntion against property, founded thereon, it was returned mnat- 
iefied, the plaintiff might iseae ezecution against the body of the defendant, without 
any order of the court for the purpose. The judgment and return of the ezecution 
against the property of the defendant, was a sufficient authority for the issuing an 
execution against the body. Delamater v. RusBell, 2 Code Rep., 147. 4 Pr. R^ 
334. And a like decision was made in the case of Burkle r. ElU, 4 Pr. R., 288. i 
Code Rep., 148 ; which wa^ an action against a conunon carrier, for " eareleasneatf 
ntgligence, and improper conduct." See, sec. 179. 

Another question has arisen on this section, namely: whether, where the plain- 
tiff has obtained an order of arrest before judgment, and the defendant has given 
bail, and the plaintiff afterwards obtain judgment, the plaintiff can, tn all eases, 
on the return of an execution against property unsatisfied, and without any fur- 
ther order of the court, issue an execution against the body of the defendant, or 
whether the distinction pointed out at the commencement of this note, where an 
order of arrest has been obtained before judgment, or whether the plaintiff's re- 
medy in such a case, is on the undertaking of the bail only, is not against. See, 
Gridley y. McCumber, 3 Code Rep., 211 ; Barker y. Ruseelly 1 Code Rep., N. S., 5. 
Both thoee cases fayor the coudusion that the distinction pointed out in Cooney y. 
Van Renaelaer, and Squire y. Flynn, supra, apply, although an order of arrest 
had been obtained before judgment; and Gridley y. McCumher fayors the idea 
that the plaintiff's remedy on the judgment is on the undertaking of the bail. The 
case of Barker y. Ruseell has been since oyerruled. 1 Code Rep., N. S., 57. 

<§ 289. [244.] Form of the execution.— The eTL&CMXion must be 
directed to the sheriff, or coroner, when the sheriff is a party, 
or interested, subscribed by the party issuing it, or his attor- 
ney, and must intelligibly refer to the judgment, stating the 
court, the county where the judgment roll or transcript is filed, 
the names of the parties, the amount of the judgment, if it be 
for money, and the amount actually due thereon, and the time 
of docketing in the county to which the execution is issued, 
and shall require the officer substantially as follows : 

1. If it be against the property of the judgment debtor, it 
shall require the officer to satisfy the judgment out of the per- 
sonal property of such debtor, and if sufficient personal prop- 
erty cannot be found, out of the real property belonging to him 
on the day when the judgment was docketed in the county, or 
at any time thereafter. 

2. If it be against real or personal property in the hands 
of personal representatives, heirs, devisees, legatees, tenants 
of real property or trustees, it shall rec^aire the officer to sat- 
isfy the judgment out of such property. 

8. If it be against the person of the judgment debtor, it 
shall require the officer to arrest such debtor and commit 
him to the jail of the county, until he shall pay the judgment, 
or be discharged according to law. 

4. If it be for the delivery of the possession of real or per- 



-sonal property, it shall require the officer to deliver the pos- 
session of the same, particularly describing it, to the party 
entitled thereto, and may at the same time require the officer 
to satisfy any costs, damages, or rents and profits recovered 
by the same judgment out of the personal property of the 
party against whom it was rendered, and the value of the prop- 
erty for which the judgment was recovered, to be specified 
therein, if a delivery thereof cannot be had, and if sufficient 
personal property cannot be found, then out of the real prop- 
erty belonging to him on the day when the judgment was 
docketed or at any time thereafter, and shall in that respect 
be deemed an execution against property. 

An aliu exacutiaa dd a judgmeDt obtained before the code went into effeot, 
commanded the ■heriS', aa before he was cornmanded, Ihat fae caoae to be made, 
(4^, the amaanl of Ihs judgmeiil and the indonemenl, was to levy this amount 
■lid internet from, lui.,nnd tbatbeh&velhoee monoTebefareonr jiuliceaof Iheiapranle 
-court, within aiily dayi from the receipt of laid siecntion to render to the plaintilF, 
&c. The defeadaDl moved to aet aaide the exeoutioa, for defect in ita form, Th« 
court denied the motion, and aaid the eiocntion ww a aubelantial compliance with 
the statute, and that if it had been defective in form, the conrt would hava 
amended it under wclion 1 73 or 176. Pirrcr: T. Crane, 4 Pr. B., 257, SSO, 3 Coda 
Eep , ai, Pari t. Churc\, 5 Pr. R., 381, 1 Code Rep., N. S., 47. 

An execution (a effect real property caunot inue until a trsnaotipt haa bean 
filed, but BD execution against persoui! property may ; and an axecntion may iaraa 
against personal property only. Section 290 does not preieut this. And where 
an execution isued asraioat real and pertonat property, before any traawtnpt of the 
judgmeot hod been filed, the court, on motion to aet aside the execution, held tha 
execution irregular, but instead of settiDi; it aside, permitted it to be ameaded, 
making it againat personal property only. iSlephtnt v. Broieniag, 1 Code Rep., 133. 

Objections to an execution that it waa not iianed in the '" ' ' ' " 

nor tested ii " ' ........ 
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f judge, .uc 
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, directing 


the sheriff 


The 


last objocti< 


: y. Church, 


supra. 









in within 
Billy days. 

^ 290. [246.} To be returnable ia lixli/ dayi. — The execu- 
tion shall be returnable within sixty days after its receipt by 
the officer to the clerk with whom the record of judgment is 
•filed. 

If the sherifTdoea not make the relura before, or at the expiration of tha aixty 
daya, the execution crsdjMaiay, after the expiration of sixty days, aerra bim with 
a notice to return sama^^^^wn days, or show cause at a special term to be desiK- 
nated in such aolioe,^^^^wtaahment should not issue against him. See Rata 
G ef Suprems Court ^^^^|r>B special term designated, must, of courae, be one 
to be held at or after nH^Talioa of the ten days daring which th ' '" 

It is the duty of a sheriff to return procfsa to the proper oBice, eith< 
■by deputy or by mail. Or it may, at the request of the attorney of the e 
ditor, be returned to such attamey. V the process bs relumed by mi 
must pre-pay the postage on the letter inclosing such proceas, as tha ci 
Jiot bound to pay tha postage on a letter coutalaing process. JtiAi 
^ Ft. R., 205. Laws of 1850, c. 2S5, a 3. 
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^ 291. [246.] (Amended.) — Existing laws relating to exe^ 
cution continued, until othendse provided. — Until otherwise pro- 
vided by the legislature, the existing provisions of law not inu 
conflict with this chapter, relating to executions, and their in- 
cidents, the property liable to sale on execution, the sale and 
redemption thereof, the powers and rights of of&cers, their du- 
ties thereon, and the proceedings to enforce those duties and* 
the liability of their sureties, shall apply to the executions pre- 
scribed by this chapter. 

The amendment contists in the snbetitntion of the words in italic for the word 
" including.^* The Bection before amendment was identical with section 246 of the 
code of 1848, which it was said did not repeal section 238, now 283, and was Bai<^ 
to interpret itself, and clearly show what class of '* existing provisions of law rela- 
ting to executions and incidents*' was meant. Swift y. DeWitt, 1 Code Rep.,p5; 
3Pr. EL, 280. 

Chapter IL 
Proceedings supplementary to the Execution.* 

Sbction 292. When execution returned unsatisfied, order for discovery of property- 
allowed. Also when judgment debtor refuses to apply property to- 
satisfy judgment. Manner of proceeding to examine judgment 
debtor. t 

293. Any debtor may pay execution against his creditor. 

294 Examination of debtors of judgment debtor or of those having prop* 
erty belonging to him. 

5295. Witness required to testify. 

296. Compelling party or witnesses to attend. Examinations when to be- 

en oath. 

297. Judge may order property to be applied on execution. 

298. Judge may appoint receiver, and prohibit transfer, &c., of property. 

299. Proceedings upon claim of another party to property, or on denial ot* 

indebtedness to judgment debtor. 

300. Reference by judge. 

301. Costs of proceeding. 

302. Disobedience of order, how punished. 

'^ 292. [247.] (Amended.) — Orderfor discovery of property, 
examination of judgment debtor, Sfc. — When an execution against 

* This chapter does not apply to cases where iMI^ciition was issued and 
returned prior to the passage of the code, and as to ^V^^Bo^o note to section 71. 
But this note applies to actions against joint debtor^L^^*'i9pced before the code^ 
where one only was served with procen, and judgmen|JH^tered before the code, 
but execution issued since the code went into effect Jo^Fv. Lawlifiy 1 Code Rep.,. 
94. 1 Sand. S. C. R., 722. The proceedings under this chapter are special pro- 
ceedings within section 3. They are usually instituted by the judgment creditor 
against the judgment debtor, but other persons may, it is believed, be made parties- 
There must be parties to special proceedings, and there is nothing in the code which- 
prohibits the complaioing party being called by the name of the plaintiff and the ad- 
verse party by that of defendant. Per Willsird, J., in Davit v. Turner, 4 Pr. R.^ 
190, 192. 
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property of the judgment debtor, or of any one of the several 
debtors in the same judgment, issued to the sheriff of the 
county where he resides, or if be do not reside in (he State, 
to the sheriff of the county where a judgment roll, or a trans- 
cript of a justice's judgment for twenly-Eve dollars or op- 
wards, exclusive of costs, is filed, is returned unsatisfied in 
whole or in part, the judgment creditor, at any time after such 
return made, is entitled to an order from ajudge of the court, 
or a county judge of the county to which the execution wa» 
issued, or a judge of the court of common pleas (or the city 
and county of New- York, when the execution was issued to 
such city and county, requiring such judgment debtor to ap- 
pear and answer concerning his property, before such judge 
at a time and place specified in the order, within the county 
to which the execution was issued. After the issuing of an 
execution against property, and upon proof by affidavit, 
of a parly or otherwise, to the satisfaction of the court, or a 
judge thereof, or county judge, or any judge of the court of 
common pleas for the city and county of New- York, that any 
judgment debtor residing in the county where such judge or 
officer resides, has property which he unjustly refuses to ap- 
ply towards the satisfaction of the judgment, such court or 
judge may, by an order, require the judgment debtor to ap- 
pear at a specified time and place, to answer concerning the 
same : and such proceedings may thereupon be had for tbe 
application of the property of the judgment debtor towards the 
satisfaction of the judgment, as are provided, upon the return 
of an execution. On an examination under this section, either 
pany may examine witnesses in his behalf, and the judgment 
debtor may be examined in the same manner as a witness. 
Instead of the order requiring the attendance of the judgment 
debtor, the judge^Hv, upon proof by affidavit or otherwise, 
to his satisfactioD^^Hthere is danger of the debtor's lea 
the State, or conlHnng himself, and that there is reast 
believe he has property which he unjustly refuses to app 
such judgment, issue a warrant requiring the sheriff of 
county where such debtor may be, to arrest him and I 
him before such judge. Upon being brought before the ji 
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he may be examined on oath, and if it then appears that there 
is danger of the debtor's leaving the State, and that he has 
property which he has unjustly refused to apply to such judg- 
ment, he may be ordered to enter into an undertaking, with 
•one or more sureties, that he will from time to time attend be- 
fore the judge as he shall direct, and that he will not, during 
the pendency of the proceedings, dispose of any portion of his 
property, not exempt from execution. In default of entering 
into such undertaking, he may be committed to prison by war- 
rant of the judge, as for a contempt. No person shall^ on 
-examination pursuant to this chapter, be excused from an- 
swering any question, on the ground that his examination will 
tend to convict him of the commission of a fraud ; but his an« 
swer shall not be used as evidence against him in any crimi- 
nal proceeding or prosecution. 

ThiB flection before amendment was as follows: When anexecation against prop- 
erty of the jadgment debtor, or of any one of several debtors in the same judgment 
issued to the sheriff of the pounty where he resides, or if he do not reside in this State, 
tothesherifr of the county where the judgment roll or a transcript of a justice's judg- 
ment is filed, shall be returned unsatisfied in whole or in part, the judgment creditor, 
at any time after such return made, on proof of such return, shall at any time be en- 
titled to an order from a judge of the court or a oouuty judge of the county to which 
the execution was issued, requiring such judgment debtor to appear and answer, con- 
cerning his property, before such judge or a referee appointed by a judge of the conrt, 
at a time and place specified in the order. 

After the issuing of an execution against property, and upon proof by aiRdaTit, 
to the satisfaction of the court, or a judge thereof, or county judge, that any Judgment 
debtor has property, which he unjustly refuses to apply towards the satisfaction of 
the judgment, such court or judge may, by an order, require the judgment debtor to 
appear at a specified time and place, to answer concerning the same, and such pro- 
ceedings may thereupon be bad, for the application of the property of the judgment 
debtor towards the satisfaction of the judgment, as are provided upon the return of 
an execution. 

Instead of the order requiring the attendance of the judgment debtor, as provided 
in this section, the judge may, if it appear to him that there is danger of the debtor** 
absconding, issue a warrant under his hand, requiring the sherififof any county where 
such debtor may be, to arrest him and bring him before such judge. Upon being 
brought before the judge, he may be examined on oath, and ordered to enter into an 
undertaking with one or more sureties, that he will attend from time to time before 
the judge or referee, as he shall direct, during the pendency of the proceeding, and 
until the final determination thereof, and will not in th e, m ean time dispose of any 
portion of his property, not exempt from execution. UHki'''^ ^^ entering into such 
undertaking, he may be committed to prison, by ^i^^^B under the hand of the 
judge. ^^m 

Under the 247th section of the Code of 1848, which wVto the same effect as this 
section, it was at first doubted whether proceedings upon that section could be taken 
before the lapse of 60 days from the issuing of the execution, although the execution 
was actually returned by the SheriflT sooner. Phelps v. Brooke, 1 Code Rep., 85. — 
Sherwood v. Littlefield, lb. We believe, however, that it is now well settled that 
proceedings under this section may be taken as soon as the execution is returned, 
whether before or after the expiration of 60 days from the issuing of the execution. 
Messenger v. Fisk, 1 Code Rep., 106. Simpkins v. Page, I Code Rep., 107. En- 
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^h T. Bowneau, 3 Sand. S. C. R., 679, 3 Code R«p., SOS. Livi$ig»ton r. Cleave- 
land, 6 Pr. R , 396. 

It has been held in the Common Pleas for the City and Coanty of New York, 
that the affidavit to obtain an order under this section, mnst state postdyely that the 
debtor has property, aud specify of what the property consists. Tillou v. Vere, 1 
-Code Rep., 130. And the same practice would seem to exist in the Superior Court, 
for that court in Engle v. BonneaUy 2 Sand. S. C. R., 679, 3 Code Rep., 205, said : 
The averment as to things in action, &c., expected to be reached by this examina- 
tion is one required by the practice of the court. It is not a statutory provision, and 
it may now be supplied by a supplementary affidavit. And it was previously held by all 
tbe Jnstioes of the Superior Court, that the affidavit presented for the purpose 
of obtaining an order under this section (section 247 of Code of 1848,) mnst state 
that the debtor has property of some kind which ought to be applied to the payment 
of the debt, and which has not been reached by the execution, or some equivalent alle- 
gation. In note to Jones v. Lawlin, 1 Code Rep., 94, 1 Sand. S. C. R., 722. 

The order for examination under this section cannot regularly issue until after 
the execution has been actually returned. Engle v. Bonneau, supra. 

Where an execution had been issued and returned unsatisfied, and the judgment 
creditor obtained an order under this section, and afterwards issued an alias 
execution, it was held that he thereby waived his right to proceed under this section. 
Mb, ease. 

And after the return of an execution unsatisfied, the judge may issue the order 
■at any time, it seems, within ten years thereafter. 1 Barb. Cb. R., 589. 

Where the assignee of a judgment makes an affidavit to obtain au order under 
this section, it should appear ou the face of the affidavit by what right he moves in 
the matter ; and if it does not, and an order be obtained ou it, the order will be irreg- 
ular. Lindsay v. Sherman, 1 Code Rep., N. S., 25. 

An irregular order made under this section may' be set aside on motion at a 
special term. lb. 

Under this section before amendment, it was held that a judgment debtor exam- 
ined under the provisions of this chapter, was not entitled to a cross examination, 
•but that he might have the advice and instruction of counsel in framing his answers. 
Corning v. Tooker, 5 Pr. R., 16. It is presumed that the amendment providing 
that ** the judgment creditor may be examined in the same manner as a witness," 
will give to a judgment creditor under examination the right to be examined (cross- 
-examined) by his own counsel. 

If it a{>pear8, on examination of witnesses on a proceeding under the first branch 
of this section, that a third person, not a party to the proceeding, is in possession of 
property liable to an execution belonging to the judgment debtor, and is colluding 
witn the debtor to enable him to defraud his creditors, the proper remedy of the judg- 
ment creditor is to levy on the goods and sell them under his execution ; or to in- 
Atitate an action in the nature of a creditor's bill, against the judgment debtor and 
his fraudulent assignee. Dorr v. Noxon, 5 Pr. R., 29; 

In this last case it was said if a receiver can be appointed, in such case he can 
only be appointed on notice to the judgment debtor. 

A referee appointed to report the facts, is not at liberty to report the evidence at 
large, lb. 

In proceedings supplementary to execution, where a referee has certified his ex- 
amination of the judgment debtor, and others who are alleged to owe him, under 
section 294 of the code, it is in the discretion of the judge, where a proper case is 
presented, either to makeaa order under the 297th section, directing the property of 
the judgment debtor, wfaM^kin his own or another's hands, and also any debt due 
to him, to be applied to^^^Bhe satisfaction of the judgment — or under the next 
section (298,) to appoinfl^Hliver of the property of the debtor ; or, if the case re- 
<iuire it, to do both. TheH^ restriction upon the exercise of this discretion is found 
in section 299, as applicable to certain specified cases. Corning v. Tooker, 5 Pr. 
R., 16. 

Where it appears from the examination that is doubtful whether the person 
who is alleged to owe the judgment debtor, or another individual not under examina- 
tion, IB really indebted to him, and as a coiiclosion of law upon the facts uncertaioi 
a receiver should be appointed, to enable the creditor, or tbe party eutitled to the 
right, to pursue the claim by action. lb. 
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The referee may, in hie dieeretion, allow oorreetions or ezplanaUona to be made^ 
by any party to such ezamioatioD, after it has been concladed and sigrned by hinu 
lb. 

The ezaminatioii is, in ita natare and effect, an answer to the complaint — and,, 
as it is taken orally, great liberality shoald be allowed in correcting errors and mis- 
takes ; — which should be done by a supplemental statement, learing the original un- 
altered, lb. 

A person examined under section 294, is in effect, a party to the proceeding, and 
his examination should be conducted in the same manner as that of the judgment 
debtor. lb. 

The party examined is not entitled to a cross examination, but he may have the 
advice and instruction of counsel in framing his answers. 76. 

A person not a party to the proceedings upon examination, should not be allowed 
to appear by counsel. lb. 

^ 293. [248.] Any debtor may pay execution against hif 
creditor. — After the issuing of execution against property, any 
person indebted to the judgment debtor, may pay to the sheriff 
the amount of his debt, or so much thereof as shall be 
necessary to satisfy the execution, and the sherifTs receipt 
shall be d sufficient discharge for the amount so paid. 

On a motion to set aside an execution, or for a perpetual stay thereof, it appeared 
that on the 5th October, 1848, the plaintiff obtained a verdict, in an action for tres- 
pass, for 1(60, and on the same day made an assignment of his interest under the 
verdict to his attorney, (Lake.) On the 17th October, 1848, the judgment was per- 
fected, and on the 17th of November, an execution against the defendant's goods, 
directed to the sheriff of Herkimer county, endorsed to levy $103 67. It appeared 
that, prior to, and on the 5th and on the 7th of October, 1848, the sheriff of Iler- 
)Litu6f bad in his hands an execution against the goods of the plaintiff, issued at th» 
^Hs^one Adams, and endorsed to levy ^224 83. It also appeared that the defend- 
Mit, on the 7th of October, 1848, paid to the sheriff of Herkimer, $60 for the amount 
of the verdict, and $30, the estimated amount of costs, and took his receipt for the 
same, to be applied in part satisfaction of the execntion issued by Adaiqp. After 
the 17th of October, and before the 17th of November, 1848, the defendant ten- 
dered to the plaintiff's attorney (13 67, in discharge of the judgment, which they 
refused to receive. This sum of fj^lS 67 was the difference between the amount of 
the judgment, and the amount paid to the sheriff. Lake denied any knowledge of 
Adams execution at the time he took the assignment of the verdict. Enough also 
appeared to charge the defendant with notice of the assignment to Lake, before he 
made the payment to the sheriff. Upon this state of facts it was held, that nothing 
was disclosed which entitled the defendant to be relieved from the execution* 
Countryman v. Boyer, 3 Pr. R., 386, 2 Code Rep., 4. At the time of the pay- 
ment to the sheriff, the defendant was not indebted to the plaintiff, but to his as- 
signee, Lake. This was a sufficient answer to the motion. Even a payment to 
Boyer himself would not, under these circumstances, (presumptive notice of the 
aasignmeut,) have relieved the defendant from payment over again to Lake. lb. 

The amount of a verdict rendered in an action of assault and battery, cannot 
be paid to the sheriff, on an execution against the partiy|ho recovered the verdict, 
under this section. A verdict in tort must be consummaJH^ judgment before it can 
be treated as an indebtedness. Davenport v. Ludlow^^^Sie Rep., 66. 



§ 294. [249.] Examination of debtorsj of judgment debtor^ 
or of those having 'property belonging to him. — After the issuing 
or return of an execution against property of the judgment 
debtor, or of any one of several debtors in the same judgment, 
and upon an affidavit, thai any person or corporation has pro* 
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perty of such judgment debtor, or is indebted to him, in an 
amount exceeding ten dollars, the judge may by an order re- 
quire such person or corporation, or any officer or member 
thereof, to appear at a specified time and place, and answer 
concerning the same. The judge may also, in his discretion, 
require notice of such proceeding to be given to any party to 
the action, in such manner as may seem to him proper. 

Except the last clause providing for notice of the proceedings, this section is a 
4X>aQterpart of the 249th section of the Code of 1848. 

An affidavit which follows the alternative wording of this section that the party 
^' ha$ froperiy of the judgment debtor, or it indebted to him,** is not sufficient to 
obtain an order under this section. Lee v. Heirberger, 1 Code Rep., 38. 

It was held by a Judge of the New York common pleas that a party examined 
under an order made pursuant to this section, could not stop the examination by 
•claiming an interest in the property in his possession. Qut the examining party may 
inquire into the nature of his interest BarcvUnoe v. Protection Co. of N, J., 2 Code 
Rep., 72. 

It has however been subsequently decided by the supreme court, that in proceedings 
supplementary to the code, the inquiry is limited to the property which the judgment 
debtor oums, and to the relief that may be obtained under such proceedings. 

The claim alone of a person alleged to have property of the judgment debtor, ter- 
minates the right to relief as against him under these proceedings, and no examina- 
tion can be had for the purpose of defeating such claim. The claimant may be re- 
quired to state the measure, but not the nature of his title. Van Wyck v. Bradley, 
3 Code Rep., 157. 

In proceedings under this section, notice may or may not be given to the debtor, 
in the discretion of the Judge. Kemp v. Harding, 4 Pr.E., 178. 

lu proceedings under this section there is no provision for the application of the 
property of the debtor to the payment of the judgment as provided by section 292. — 
lb. 

Neither is there any provision for an examination as to the property at large of 
the debton lb. 

^ 295. [250.] Witnesses required to testify. — Witnesses may 
be required to appear and testify on any proceedings under 
this chapter, in the same manner as upon the trial of an issue. 

'^ 296. [251.] Compelling party or witnesses to attend, — The 
party or witness may be required to attend before the judge, 
or before a referee, appointed by the court or judge, if before 
a referee, the examination shall be taken by the referee, and 
certified to the judge. All examinations and answers before 
a judge or refere^Mder this chapter, shall be on oath, except 
that when a cor^^^ftn answers, the answers shall be on the 
oath of an officer tRreof. 

^ 297. [252.] (Amended.) — What property may be ordered 
to be applied to the execution. — The judge may order any prop- 
erty of the judgment debtor, not exempt from execution, in the 
hands either of himself or any other person, or due to thejudg- 
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ment debtor, to be applied towards the satisfaction of the 
judgment, except that the earnings of the debtor for his personal 
services, at any time within sixty days next preceding the order f 
cannot he so applied, when it is made to appear by the debtor* s affi- 
davit, or otherwise, that such earnings are necessary for the use 
of a family supported wholly or partly by his labor. 

The part in italic is new. This aection, before amendment, was identical with 
section 149 of the code of 1848, and under that section it was decided, that a non- 
resident judgment debtor might be compelled to convey, but not to deliver property 
that he has out of the State. Bunn v. Fondcy 2 Code Rep., 71. And that a non- 
resident debtor is entitled to the same benefit of the exemption laws as to his property 
cot of the State, as if he were a resident, and the property were within the State. 
lb. 

Section S49, now section 294, of the code of 1848, was held to apply only t» 
moneys actually due to the judgment debtor, and not to moneys to become due on a 
contingency, or on an executory contract. MeCormick v. Kehoe. T Legal Oba., 184. 

So that, where A. was examined as to mone3rs alleged to be aoe defendant, and 
it appeared that A. had agreed to convey land to defendant upon his erecting build- 
ings thereon, A. to make advances to defendant as the work progre sse d, but that at 
the time of the examination, nothhig was done by defendant under the contract, and 
It alsfi appeared that defen^mt, before any further pajrment was due him, had, for 
value, assigned such payment and the contract to B., without notice of the proceed- 
ings ; held, that the plaintiff had no lien on such moneys. Jb, 

See, note to section S92, 2 Code Rep., 98, and amendment to section 302. 

^ 298. [253.] (Amended.) — Judge may appoint receiweff 
and prohibit transfer, ^., of property. — The judge may also, 
by order, appoint a receiver of the property of the judgment 
debtor, in the same manner, and with the like authority, as if 
the appointment was made by the court, according to section 
244. But before the appointment of such receiver, the judge shaU 
ascertain, if practicable, by the oath of the party, or otherwise, 
whether any other supplementary proceedings are pending against 
the judgment debtor, and if such proceedings are so pending, 
the plaintiff therein shall have notice to appear before him, and 
shall likewise have notice of all subsequent proceedings in relation 
to said receivership. No more than one receiver of the property 
of a judgment debtor shall be appointed. The judge may also, 
by order, forbid a transfer or other disposition of the property 
of the judgment debtor, not exempt frogMpxecution, and any 
interference therewith. 

The part in itdlie is new. 

Where a receiver was appomted, apon a creditor's bill, and the defendant was di- 
rected to deliver over his property to such receiver, the defendant was bound to an- 
swer every question which was relevant to the subject matter of inqu iry. Oihon v. 

Albert, 7 Paige, 378. ■RaoMMlu 

Under the usual order» that the defendant aasign and deliver over his property 
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and eflecta» he had formerly to execute a formal anigament to the leceiTor, although 
he denied that he bad aoy property. Chipman t. Sabbaton, Jd., 47. 

To authorize the appointment of a receiver under this section, the proceeding 
should be against the debtor, to reach his property generally, and the motion to have 
a receiver appointed, should be on notice to the debtor. Kemp v. Harding^ 4 Pr. R.,. 
178. Dorr v. Noxon, 5 Pr. R., 29. Corning v. Tooker, 5 Pr. R., 16. 

Suoh appointment is not authorized, on an examination under section 294, of 
third persons, as to property in their hands. lb. 

The debtor should have notice of the proceedings under this section. If he haa 
absconded, or cannot, for any reason, be served with a summons, under the act, the 
remedy must be by complaint, in the nature of a creditor's bill, in which the debtor 
may be proceeded against as an absentee. lb, 

^ 299. [254.] Proceedings upon claim of another party tO' 
property i or on denial of indebtedness to judgment debtor. — If it 
appear that a person or corporation alleged to have property 
of the judgment debtor, or indebted to bim, claims an interest 
in the property, adverse to him, or denies the debt, such in- 
terest or debt shall be recoverable only in an action against 
such person or corporation by the receiver ; but the judge 
may, by order, forbid a transfer or other disposition of such 
property or interest, till a sufficient opportunity be given to 
the receiver to commence the action, and prosecute the same 
to judgment and execution ; but such order may be modified 
or dissolved by the judge granting the same, at any time, on 
such security as he shall direct. 

^ 300. [266.] Reference by judge. — The judge may, in his 
discretion, order a reference to a referee agreed upon or ap- 
pointed by him, to report the evidence or the facts. 

A. referee appointed to report the facta, is not at liberty to report the evidence at 
laige. Dorr v. Noxon^ 5 Pr. R., 29. 

% 301. [266.] Costs of proceeding* — The judge may allow 
to the judgment creditor, or to any parly so examined, 
whether a party to the action or not, witnesses' fees and dis- 
bursements, and a fixed sum in addition, not exceeding thirty 
dollars, as costs. 

The application for m|l under this section, cannot be made until the proceed- 
inn have been termind^Kpd in favor of the party applying. Paot's v. Turner, 
4 rr. R., 190. But thlMJPton does not apply to cases where no examination of the 
judgment debtor has taken place: thus, where the judgment debtor procured the 
order to be set aside as irregular, before any examination under such order, the court 
said this section did not give the defendant costs, unless he has been examined. Engle 
T. Bonneauy 2 Sand. S. C. R., 679. 3 Code Rep., 205. 

^ This section does not authorize an application by a witness, for an order to be 
paid his fees; it authorizes only an application by a party so examined, not as a wit- 
ness, merely, but as a judgment debtor, or as a party to the proceedings under 
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this seotion, to enforce the jodgrment. See, obienrations of Willard, J., in Da»i9 j. 
Turner, 4 Pr. R., 190. 

The remedy for his fees, of one who is a mere witness, is against the party call- 
ing him, and he would not, it seems, be required to give evidence until his fees were 
paid. lb. The fees of witnesses are provided for by 3 R. S., 4U0, s. 42. 

<^ 302. [257.] (Amended.) — Disobedience of orders how pun- 
ished. — If any person, party, or witness, disobey an order of 
the judge or referee, duly served, such person, party, or wit- 
ness may be punished by the judge, as for a contempt* And 
in all cases of commitment under this chapter^ or the act to abolish 
imprisonment for debt, the person committed may, in case of ina^ 
bility to perform the act required, or to endure the imprisonment^ 
be discharged from imprisonment, by the court or judge commit- 
ting him, or the court in which the judgment was rendered, on 
such terms oj may be just* 

The amendment is the part in italics. 

Under this section a judge has power to punish as for contempt, all disobedienoe 
of orders made by htm in '* proceedings supplementary to the execution." An 
attachment issued by him for such contempt may therefore properly be made return- 
able before him at his office. Re Smelhunt, 3 Code Rep., 55. 2 Sand. S. C. R., 
724. 

Although the code gives the power of punishing disobedience of his orders to the 
judge, reference must be had to the Revised Statutes as to the mode in which that 
power is to be exercised. (2 R. S., 535.) lb. 

Under this statute, a judge, upon due proof, may, in his discretion, issue an at- 
tachment in the first instance, against the party accused, to appear and answer, or 
he may grant an order to show cause. In either case, copies of the affidavits 
upon which the application is founded, should be served with the attachment or 
order. It is not necessary that the party accused should first have au opportu- 
nity of being heard upon an order to show cause before an attachment can issue. 
The attachment is not used in such instances, for the purposes of punishment, 
afler a final adjudication. It is only a mode of bringing the party before the 
court. lb. 

It aeema, that in the first district, the ordinary practice is, to give notice of mo* 
tion for an attachment, or obtain an order to show cause. Jb, 

Whether the affidavits upon which an attachment is issued, are sufficient to war- 
rant its issuing, is a matter that cannot be reviewed upon habeas corpus. lb. 

And see Re Pester, 2 Code Rep., 98. 

See note to section 297. 



TITLE X. 

Of the costs in civU actian.s 

SsonoN 303. Fee biJI abolished. Allowancee pven, termed coeto. 

304. When allowed, of couree, to plaintiff. 

305. When allowed to defendant. 

306. When allowed to either party in the diaoretion of the court. 

307. Amoant of costs allowed. 

308. Allowance, in addition, of a per centage on the reooYery of clainK 
3U9. Per centage, how computed. 

310. Interest on verdict or report, when allowed. 

311. Costs, how to be inserted in judgment. 

312. Clerks* fees. 

313. Referees' fees. 

314. Costs on poetponement of triaL 

315. Costs on a motion. 

316. Costs against infant plaintiff. 

317. Costs in an aciion by or against an executor or administrator, truste* 

of an express trust, or a person expressly authorised by statute to 
sue. 

318. Costs on review of a decision of an inferior ooort, in a special pro- 

ceeding. 
319, 390. Costs in actions by the people. 

321. Costs against assignee of cause of action after action brought 

322. Costs on a settlement. 

^ 303. [25S.] Fee bUl abolished. — All statutes establishing 
or regulating the costs or fees of attorneys, solicitors, and 
counsel in civil actions, and all existing rules and provisions 
of law, restricting or controlling the right of a party to agree- 
with an attorney, solicitor, or counsel, for his compensation,, 
are repealed ; and hereafter the measure of such compensa* 
tion shall be left to the agreement, express or implied, of the 
parties. But there may be allowed to the prevailing party, 
upon the judgment, certain sums by way of indemnity, for 
his expenses in the action ; which allowances are in this act 
termed costs. 

This sectioi^ is identical with section 258 of the code of 1848. That section 
was held to have repealed the provision of the Revised Statutes (2 R. S., 216,) pro- 
hibiting attorneys bringinffnits to sue thereon, or giving an inducement to proouro 
a suit to be placed in hiMHjfls — and that it is now lawful for parties to make such <• 
bargains as they please ^Bi their attorneys. Sotterlee v. Frager, 2 Sand. S-. - 
C. R., 141. 

Costs in suits, boUi at law and in equity, pending 1st July, 1848, except the eoste ' 
of motions therein, are to be regulated by the old fee bill. Truteott v. King, 4 Pr» • 
R., 173. Doty y. Brown J tb ,4^9. 3 Code Rep., 119. Where an action was commen- 
ced under the code of 1848 and decided after the code of 1849 went into effect, it wa« ' 
held that the costs must be regulated by the code of 1849. Holnua v. St, John, 3 - 
Code Rep., 46. 

It has been held that this section abolished the right to doable costs given by 2: 
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R. S., 617., m. 34 Sc 25. HaUenheek v. Maier, 4 Pr. R., 339. Van Rentaelaer ▼. 
Kidd, 3 Code Rep., 224., but the contrary was held ia Murray v. Haskins, 4 Pr. 
R., 263. 

The provisions of the Revised Statutes allowing; double costs, allowed them only 
in cases of verdict, demurrer, nonsuit, non pros., or discontinuance ; and a report of 
referees is not within the statute. 19 Wend., 225. And in Calkins v. Williamt, 

1 Code Rep., N. S., 53. Calkins v. Brand, lb. Mason, J., held that public ofli- 
cers sued as such, are entitled, where they succeed in the action and the trial iaby 
jury, to double costs. But that they could not have such costs where the trial had 
been had before referees. 

Before the code it was held, that where the defendant was entitled to double 
costs in the action he was also entitled to,double costs on a writ of error. BurckU 
Y. Luce, 3 Pr. R., 236. 

The code, it has been decided, does not repeal the provisions of the Revised Stat- 
ntas relative to security for costs; and therefore a plaintiff who resides out of the 
city of New-York, suiug in the superior court of that city, most give security for 
costs, if it is required of him by the defendant. Ashbaht v. Coussin^ 2 Sand. 
S. C. R., 632. Blossom v. Adamt^ 2 Code Rep., 59. This rule has been applied 
to a certiorari, (an appeal), brought to reverse a justice's judgmeut lb. And in a 
case where there had been a default and judgment, and the latter stood as security, 
the plaintiff, after being let iu to defend, moved for security for costs, an^ the motion 
was granted. Gardner v. Kelly, 1 Code Rep., 120. 2 Sand. S. C. R., 633. And 
where the plaintiff, who resided in the county of Cayuga at the commencement of 
the action, subsequently assigned the demand in suit to a resident of the city of 
New- York and this fact was set up in opposition to a motion for security for costs, 
Campbell, J., decided that security for costs must be given. Phanix v. Towns- 
hend, 1 Sand. S. C. R., 634, m note. 2 Code Rep., 2. And it was also held in 
the supreme court, that a non-resident plaiotiff, necessarily prosecuting in the right 
of her intestate, must give security for costs. Murphy v. Darlington, 1 Code 
Rep., 85. 

A suit must be commenced in the name of an infant^sole plaintifi^— to entitle 
the defendant to security for costs. (2 R. S., 446, § 2.) Hulburt v. Newell, 2 
Code Rep., 54. 

Where a husband and infant wife brought a suit jointly, the defendant was not 
entitled to security for costs, although the husband was appointed and named in the 
proceedings as next friend of the wife. lb. 

The b^nd for security for costs need not follow the precise words of the statute, 
but it will be sufficient if equally favorable to the defendant. Smith v. Norval, 

2 Code Rep., 14. 

^ 304. [259.] When allowed of course to plaintiff. — Costs 
shall be allowed of course to the plaintiff upon a recovery, 
in the following cases : 

1. In an action for the recovery of real property, or when 
a claim of title to real property arises on the pleadings, or is 
certified by the court to have come in question at the trial ; 

2. In an action to recover the possession of personal prop- 
erty; 

3. In the actions of which, according to section 54, a court 
of a justice of the peace has no jurisdiction ; 

4. In an action for the recovery of money, where the 
plaintiff shall recover fifty dollars or more. But in an action 
for assault, battery, false imprisonment, libel, slander, mali- 
cious prosecution, criminal conversation, or seduction, if the 
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plaintifF recover less than fifty dollars damages, he shall re- 
cover no more costs than damages. And in an action to 
recover the possession of personal property, if the plaintiff 
recover less than fifty dollars damages, he shall recover no 
more costs than damages, unless he recover also property, 
the value of virhich, with the damages, amounts to fifty dol- 
lars. Such value must be determined by the jury, court, or 
referee, by whom the action is'tried. 

When several actions shall be brought on one bond, re- 
cognizance, promissory note, bill of exchange, or other instru- 
ment in writing, or in any other case, for the same cause of 
action, against several parties who might have been joined as 
defendants in the same action, no costs other than disburse- 
ments shall be allowed to the plaintiff, in more than one of 
such actions, which shall be at his election, provided that the 
party or parties proceeded against in such other action or 
actions, shall, at the time of the commencement of the pre- 
vious action or actions, have been within this State, and not 
secreted. 

There is no provision in the code saving from the operation of this section cases 
pending at the time of its adoption* and, therefore, in an action for an assault and 
battery commenced while the code of 1848 was in force, and decided after the 
passage of the code of 1849, where the plaintiff recovered six cents damages, it was 
held that he was entitled to no more costs than damages. Holmes v. Si. Johuy 2 
Code Rep., 46. The same was decided in an action for libel. Taylor v. Gardner, 
S Code Rep., 47. Belding v. Conklin, 2 Code Rep., 112, 4 Pr. R., 196. Wheeler 
y. Westgate, ib., 269. 

Where the plaintiflfs sued in the superior court for ^^414.51, and wers allowed only 
ftlSO, and the defendants set up a counter claim of $98,38, and wertwillowed (78. 
24, and for the balance, f^4l,76y the plaiotiflb recovered ; it was held under the code 
of 1848, which, so far as related to the question was identical with this, that the de- 
fendant was entitled to costs. Spring Valley Shot and Lead Co. v. Jackton, 2 
Sand. S. C R., 6*i2. 

In suits by city authorities in the supreme court, even to enforce the assessment 
laws, if the plaintiffs recover less than (50, they must pay costs. Mayor ^e. of 
N. Y. V. HiUehurg, 2 Code Rep., 152. 

The title to land did not come in question in this ease ; if it had come in question, 
the only proper evidence of it would be the certificate of the judge who tried the 
cause, or an entry in the minutes, unless the pleadings showed it. lh» 

A distinction was made l)etween costs and disbursements, and it was held, that 
although where the plaintiff obtained a verdict for less than $50, he was not entitled 
to costs ; he might, nevertheless, recover his disbursements. Newton v. SweeU 
Ex^ortt 2 Code Rep., 61. But it was previously held in Swift v. DeWittt I Code 
Rep., 25, and subsequently in Belding v. Conklin, and Wheeler v. Westgate^ »upra^ 
that where a party was not entitled to costs, he was not entitled to disbursements. 

§ 305. [260.] When allowed to defendant. — Costs shall be 
allowed of course to the defendant, in the actions mentioned 
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in the last section, unless the plaintiff be entitled to costr 
therein. 

Where three defendantB' were raed in an action of avanlt and battery, tad ap^ 
peared leparately and defended by diflbrent attorney! ; a Terdiot rendered an^nii. 
one of them and the other two acquitted ; heldi that under sectioos 304 and 305 of 
the code, the defendauts acquitted were entitled to coaU againat the plaintiff. Hind9^ 
T. Myerf, 3 Code Rep., 48. 4 Pr. R., 356. 

Where in treapaaa, separate defences are made by seTeral defendants, in good 
faith, and not for costs, each is entitled to a full bill of costs on sucoeeding in the 
miit CatUllanoB v. BeaunUU, 2 Sand. S. C. R., 670. 

- Where, after being commenced separately, the defences an united under the 
same attorney, or are in truih and effect united, during the pendency of the suit, 
there can be but one set of costs for all. /6. 

Where in a suit against three, for the recovery of money, two suffer judg- 
ment by default, and the third defends the suit and has a verdict in his favor, 
he is entitled to costs against the plaintiff under section 305 of the code. Com' 
4tock V. Bayard, ib, 705. 

See note to section 306. 

^ 306. [261.] (Amended.) — When allowed to either party 
in the discretion of the court. — In other actions costs may be 
allowed or not, in the discretion of the court. 

In all actions where there are several defendants, not united 
in interest, and making separate defences by separate an* 
swers, and the plaintiff fails to recover judgment against all,. 
the court may award costs to such of the defendants as have 
judgment in their favor, or any of them. In the following, 
cases the costs of an appeal shall be in the discretion of the 
court : 

1. When a new trial shall be ordered ; 

2. When a judgment shall be affirmed in part, and re- 
versed in part. 

The words in itdtie are sobstitnted for the word *' toAsn." 

An allegation, in an answer in a partition suit, that the plaintiff had unreasonably 
refused to make partition by deed, was stricken out as irrelevant, but the court re- 
fused to give costs on that ground, and said : *' The court has no discretionary power 
to charge either party with the entire costs, in partition, upon such grounds as those 
set up in the answer. 2 R. S., 252, ^ 74, 75. This statute is not repealed by ^306 
of the code, but the latter must be construed in connection with, and as qualified by 
the former. McChtwan v. Morrow, 3 Code Rep., 9. 

The *< other actions '' referred to in this section, refer only to equity causes of 
action. Per Willard, J., in Hindt v. Myero, 4 Pr. R., 356. 3 Code Rep., 48. 

Where, in an action for libel, two defendants defend by the same attorney, and an- 
swer separately, and verdict and judgment are given in their favor, but one bill of 
costs, and one set of charges can be allowed on adjustment by the clerk. Tracy t. 
Stone, 3 Code Rep., 73. 

The defendants being sued as drawers and endorsers of a note, and having put in 
a joint defence, and judgment having been entered for the pUintiff against two ot 
the defendants, and the plaintiff having discontinued as to the other defendant, such 
defendant is not entitled to costi*, because he did not sever in his defence, but joined 
with the others. Stafford v. Onderdonk, 2 Code Rep., 115. 

See, note to section 305. 
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^307. [262.] Amended. — Amount of cotts allowed. — When 
-allowed, costs shall be as follows : 

1. To the plaintiff, for all proceedings before notice of trial 
^including judgment when entered), 

In an action where judgment upon failure to answer may 
be had without application to the court, seven dollars ; in an 
action where judgment can only be taken on application to the 
court, twelve dollars ; for all subsequent proceedings before 
trial, seven dollars : 

2. To the defendant ; for all the proceedings before notice 
of trial, five dollars ; for all subsequent proceedings before 
trial, seven dollars : 

3. For the trial of issues of law, if separate from the trial 
-of issues of fact, to the plaintiff, fifteen dollars; to the defend- 
ant, twelve dollars : 

4. For the trial of the issues of fact, if separate from the 
trial of the issues of law, to the plaintiff, fifteen dollars; to the 
defendant, twelve dollars : 

5. For the trial of the issues of fact and of law, when tried 
at the same time, to the plaintiff twenty dollars; tothedefen- 
ant, fifteen dollars: 

6. To either party on appeal, except to the court of ap- 
peals; before argument, fifteen dollars; for argument, thirty 
dollars : but this provision shall not apply to appeaUyrom an 

^crder granting or denying a non-enumerated motion^ 

7. To either party on appeal to the court of appeals, before 
argument, twenty-five dollars ; fer argument, fifty dollars : 

8. To either party, for every circuit or term at which the 
cause is necessarily on the calendar, and not reached, or is 
postponed, excluding that at which it is tried or heard, ten 
dollars. 

The amendment is in rabdivision 6, the words in italic being rabatitnted for the 
words, ** in cases other than those mentioned in section 349." 

Note to 9ubd. 1.— Whether a plaintiff entitled to costs, is to be allowed S7i or 
«$12, for **all proceedings before notice of trial," does not depend on the qnestton 
whether application has in fact been made to the court for judgment, but upon the 
aainre of the action. PeopU ▼. VanDeu9en, 2 Code Rep., 7. Thus : 

Where a plaintiff recovers a verdict in an action of assault, he is entitled to have 
/inserted in the entry of judgment, the sum of 9 IS costs, **for all proceedings before 
ootioe of trial,'* whether any application to the court has in fact been made for jodg- 
oment or not lb. 
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Note to 9uhd, 3- — ^The fee of f^l for all rabaeqaent proceedinfifi before trial, it not. 
chargeable nntil the action haa been noticed for trial. Bedell ▼. Powell, 3 Code Rep.» 
61. Morrieon v. Ide, t&., 27» and ou payment or tender to the defendant of ^5, and' 
diabnraement, the plaintiff may, at any time before the cauae is noticed for trial, dis- 
continue the action. lb. 

Note to eubd, 4.— A fee of $1^, for the trial of an ierae of fact, is allowable in 
an action at iaaae where the plaintiff fails to appear when the cause is called upon 
the calendar, and the defendant takes an order that the complaint be dismissed. Dodd' 
▼. Curry, 2 Code Rep., 69. 4 Pr. R., 123. And see, note to section 252. 

Note to eubd, 6. — The former languaf^e of this subdivision gave rise to much dis- 
quisition, the result being that the word ** not *' was construed to mean ** only." Wil-- 
son ▼. Allen, 2 Code Rep., 26. JAvingeton t. MilUr, 4 Pr. R, 42. Smage v. 
Darrow, ib„ 74. Smith v. Lynde, 2 Sand. S. C. R., 733. Taylor v. Seeley, 3 
Code Rep., 84. Overruling, Nicholeon v. Dunham, 1 1&., 119. It cannot be denied 
that such a construction was extremely forced, and was only justified by the injus- 
tice and inconsistency which would have resulted from giving the word its common^ 
acceptation. It is presumed that now, the word will mean *' not;" to say that it 
now means **only," would be to reverse the intention of the legislature. See f 371. 

Note to eubd. 7. — Where an appeal from a judgment to the court of appeals is dis- 
missed with costs for want of prosecution, the respondent is entitled to recover |^25> 
together with his disbursements. Kanouee v. Martin, 2 Sand. S. C. R., 739, and* 
where such an appeal is dismissed with costs on motion, the cause not having bean 
nrgoed on the merits, or dismissed on being called on the calendar,) the respondent 
is not entitled to the fee of (50 for argument, nor to the fee of |(10 for attending; 
when the cause is not reached and the suit is dismissed at the first term. lb. 

This provision extends to appeals brought after the code went into effect in snits • 
commenced prior to the passage of the code. lb. 

Note to eubd. 8. — It is the practice to construe the provision for the allowance of 
counsel fees for attendance at the terms in a liberal way. Oftentimes terms fall 
through from various causes, but it is never deemed to be a good reason for rejecting 
this item on the bill of costs. Per Oakley, Ch. J.* in Mintum y. Main, 2 iSaud. S. 
C. R., 737. 

Where a stipulation was given in several suits depending on the same principal 
point, to the effect that all should abide the event of the one first tried, and the suits - 
were noticed for trial several, terms thereafter, though notes of issue were filed in 
one only — it was held, that the plaintiff on recovering might tax a counsel fee for 
attending at those terms in each of the causes. /6. 

Where an appeal was on the calendar for argument, and before it was reached, 
and at the first term after it had been placed on the calendar, the respondent moved 
to dismiss the appeal, and the motion was allowed with costs, held, that he was not 
entitled to the term fee given by this subdivision. Kanouee v. Martin, 2 Sand. S. 
C. R., 739. But where an appeal was on the calendar, and not reached at the first . 
term, but was reached at a subsequent term and dismissed, the court refusing to 
hear it, there the respondent was entitled to his term It'C for all the terms during 
which the appeal was on the calendar and not reached, but not for the term at which 
the court refused to hear it. Eckereon y. Spoor, 3 Code Rep., 70. Where a cause 
is ou the calendar, and is postponed at the request of the party who ultimately suc- 
ceeds in the suit» he is not entitled to a term fee for any term at which the cause was 
so postponed. Hinman v. Bergen, 3 Code Rep.. 2*25. 

In actions ** necessarily on the calendar,'* and referred at the circuit, the prevail- 
ing party, on entering judgment, is entitled to ffiO costs of the circuit, besides dis- 
bursements. Benton v. Sheldon, 1 Code Rep., 131. 

fiut where only the plaintiff notices the cause for trial and has it in his power to 
try, but for any reason does not choose to do so, he cannot recover the costs of the 
circuit. Whipple v. Williame, 4 Pr. R., S8. A party entitled to the costs of a cir- 
cuit (for attendance, &c.,) should move the first opportunity after the circuit adjourns^ 
or he will be held to have waived his right to the coats. lb. 

See note to section 322. 

^ 308. [263.] Allowance in addition of a per centage on the- 
recovery or claim. — In addition to these allowances^ if the ac— 
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tion be for the recovery of money, or of real or personal prop- 
erty* and a trial has been had, the court may in difficult or 
extraordinary cases, make an allowance of not more than ten 
per cent, on the recovery or claim, as in the next section pre- 
scribed, for any amount not exceeding five hundred dollars ; 
and not more than five per cent, for any additional amount. 

Such allowance may likewise be made upon the recovery 
of judgment in any action for the partition of real property, or 
for the foreclosure of a mortgage, or in which a warrant of at* 
tachment has been issued, or for the construction of a will or 
other instrument in writing, and in proceedings to compel the 
determination of claims to real property, and also in any case 
where the prosecution or defence has been unreasonably or 
unfairly conducted. 

When the allowance hoe been made. — ^Under the code of 1848, Edmonds J.» held, 
that he would give the allowance in all caaee where an inquest was taken for want 
of an affidavit of merits. Fowler v, Houston, 1 Code Rep., 51 . But Parker, J., sub- 
sequently said he was clearly of opinion an allowance could not be made under such 
oircumstances. Hale v. Prentice, 1 Code Rep., 81 ; and Harris, J., said the case of 
Fowler v. Houston must be overruled. Beers v. Squire, 1 Code Rep., 64. 

It has been held that it should be made in all referred cases. Niver v. RossmoHy 
5 Pr. R., 153, and in aU actions commenced by attachment against non-residents.^ 
Woodward v. Grier, 2 Code Rep., 13. And where the trial lasted 4 or 5 days it wa» 
allowed. Howard v. Rome 4* Tunie Plank Road Co., 3 Code Rep., 41. 

And it was said if one case that it should be made in all litigated cases. Dyck' 
man v. McDonald, 5 Pr. R., 121. But as regards this it was said : The court should 
discriminate in litigated actions between difficult and extraordinary, as contradis- 
tinguished from common and ordinary. Each case must be determined according to 
its peculiar circumstances, no general rule can be adopted. Per Hubbard, J., in Fox 
T. Gould, 3 Code Rep., 209. 

There being no test it should be denied in doubtful cases. Sill, J., Oould v. Cha* 
pin, 2 Code Rep., 107. 

The code makes no allowance for drawing cases, engrossing same, &.C., nor for an 
ai^umeut on a motion before the special term for a new trial, but perhaps in difficult 
or extraordinary cases, the prevailing party may be compensated by an extra allow- 
ance. Graham v. Milliman, 4 Pr. R., 435, 439. 

When the allowance has been refused. — Where judgment was obtained pursuant 
to section 247. Beers v. Squire, 1 Code Rep., 84. Where two actions were brought 
for matters which might have been comprised in one. Sackett v. Ball, 4 Pr. R., 71, 
2 Code Rep., 47. Where less was recovered than the defendant had offered pursu- 
ant to section 385. McLees v. Avery, 3 Code Rep., 104. Where the defendant 
was surety only. Gould v. Chapin, 2 Code, 107. Rice v. Wright, 3 Pr. R., 405, 
and where the plaintiff recovered less than one-third of the amount of his claim. 
Fish V. Forrance, 5 Pr. R., 317. Where an inquest was taken. HaU v. Parker, 7 
Leg. Obs., 138. In a foreclosure suit it not appearing that it was difficult or extraor* 
dinary. Austin v. Lashar, 2 Code Rep., 81. Probably it would be held otherwise^ 
now. Where the trial occupied but two or three hours, and there was nothing pecu- 
liar in the character of the cause, although the questions were somewhat complicated. 
Dexter v. Gardner, 6 Pr. R, 417. 

Where, when, and to whom the application should be made. — The application 
shoold be made in the county where the judgment is rendered, unless some special 
reason exists for applying elsewhere. Niver v. Rossman, 5 Pr. R., 1 53. 

When the trial is by jury, the application should be made at the coming in of th» 
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-^r«rdict,or at least daring the term at which the trial !■ had. Flint ▼. J{ieA«r<2feii, 
"9 Code Rep.» 80. And it must be to the jndge who tried the cause. 4r6. Saekett 
'W. Ball, 2 Code Rep., 47. Pr. R., 71, Supreme Court rale, 86. Where the trial m had 
before referees, the application must be made to the court for the allowance. Howe 
y. Mttir, 3 Code Rep., 31. 4 Pr. R., 252, Niver v. /SoMMaR, 5 Pr. R , 153. The ap- 
AlicatioQ should be vn notice to the advene party, ib. And where the trial has been 
(before a referee the court should be furnished with an affidavit of facts sufficient to 
•enable it to form an opinion on the subject. Ib, The mere certificate of the referea 
that the cause is within this section is not sufficient Facts most be stated. Ib,, and 
Gould V. Chapin^ 2 Code Rep., 107. 

Where ejectment had been brouffht in the superior court of the city of New-Yoikg 
and judgment passed for the defendant, which on writ of error was affirmed in the 
court of appeals, on motion in the court of appeals for an additional aUowanooi the 
«oart on denying the motion, said : The additional allowance pursuant to this section 
can only be made by the court of original jurisdiction, and in reference to the trial in 
4hat couK. Wolf v. Van No9trnnd, 4 Pr. R., 20a 

It is too late to spply at general term after judgment on appeal. Van Ren$9elaer 
▼. Kidd, 5 Pr. R., 242. 

Where the action is to recover poawssion of property, and the verdict is for the 
defendant, the jury must assess the value of the property claimed, or the defendant 
caunot have any additional allowance for costs. Flint v. J^kardwn, 3 Code Rep.| 
€0. 

Amount of aWnoanee, — In the superior court the allowance in addition to 
the costs will be what the court deem a reasonable and moderate counsel fee. 
Shtldon V. AllertoH, 2 Sand. S. C. R., 630 ; and iu the First, Third, and Eighth Jn- 
dtcial Districts the Judges of the supreme court have adopted and pursue the practice 
in mortgage and partition cases, of making a sufficient extra allowance of costs to 
make the compensation equivalent to that allowed under the old fee bill in similar 
casea Austin v. Lathar, 2 Code Rep., 81. 

The amount of allowance will depend upon circumstances which can only be 
learned by knowing what transpired at the trial. The application for an extra allow- 
ance should therefore, in cases where the action is tried at the circuit be made at the 
circuit, or at least to the Judge before whom the trial was had. 

Ten per cent, was allowMl on the amount of the verdict at the circuit in a suit 
npon a promissory note, where the defeudant'put in a false answer, by which the 
plaintiff was thrown over a circuit Willard v. Andrews, 4 Pr. R, 65. 

§ 309. [264.] Per centagCy how computed. — These rates 
shall be estimated as follows : 

1. If the plaintiff recover judgment, it shall be upon the 
amount of money, or the value of the property recovered, or 
claimed, or attached, or affected by the construction of the 
will, or sought to be partitioned, or the amount found due upon 
the mortgage in an action for foreclosure, 

2. If the defendant recover judgment, it shall be upon the 
amount of money, or the value of the property claimed by the 
plaintiff, or attached, or affected by the construction of the 
will, or of the defendant's interest in property sought to be par- 
titioned, or the amount claimed in an action for foreclosure. 

Such amount of value must be determined by the jury, 
<;ourt, or referees, by whom the action is tried, or judgment 
rendered, or the commissioners appointed to make partition 
in an action therefor. 
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^310. [266.] Interest an verdict or report^ when allowed.'^ 
When the judgment is for the recovery of money, interest from 
the time of the verdict or report until judgment be finally en- 
teredy shall be computed by the clerk, and added to the costs 
of the party entitled thereto. 

<^ 311. [266.] Costs how to be inserted in judgment. — The 
clerk shall insert in the entry of judgment, on the application 
of the prevailing party, upon two days' notice to the other, the 
sum of the charges for costs, as above provided, and the ne- 
cessary disbursements and fees of officers allowed by law, 
including the compensation of referees, and the expense of 
printing the papers upon any appeal. The disbursements 
shall be stated in detail, and verified by affidavit, which shall 
be filed. 

This section is identical with section 266 of the code of 1848, and the disbnne* 
ments aliaded to are those given by 2 R. S., 634, s. 20, which I do not understand 
to be repealed, as is the 18th section of the same act. Swift ▼. De Witt, 3 Pr. 
B., 280-282. 1 Code Rep., 25. 

The acts of a clerk in adjosting and settling the amount of costs, are not neces- 
varily final aud oonclasiTe because no review is expressly given. The court has, 
as one of its incidental powers, the right to control the legal acts, and compel a per- 
formance of legal duty of all its inferior officers. And the exercise of this power 
Ml peculiarly necessary in the formal aud proper entry of a judgment. Whipple v. 
WilliamM, 4 Pr. R., 28. And a motion in the nature of an appeal from the act of 
the clerk may be made to the court ; but such motion can only be made at a special 
term. 3 Code Rep.« 24 

No authority is conferred on the clerk to adjust costs, except in cases of final 
judgment, but the court may confer such authority by a special reference to him. 
EekerMon v. Spoor, 3 Code Rep., 70. 

Where, in a donbtful case, the party considers himself entitled to fbll costs, he 
should not, in the fint instance, move to be allowed full costs. But should apply 
to the clerk in the usual manner, and if dissatisfied with the clerk's decision, apply 
to the court by way of appeal therefrom. 

On motion in the nature of an appeal from the decision of a clerk, allowing items 
in a bill of costs, the affidavit in support of the motion should show that the allow- 
ance of such items was opposed, and that the items were allowed under objection. 
People V. Oakee, 1 How. 8p. T. R., 195. 

The fee for serving the complaint is not taxable nnless the complaint be served 

Kthe sheriff, and then it is taxable as a sheriff's fee. Whipple v. WHliamSf 4 
. R, 28-30. See 2 Sand. S. C. R., 742. 

Where postage or other disbunements are charged in a bill of costs, each item 
of such disbursement, and the occasion or circumstance of the expenditure, should 
be particularly specified. 2 Paige, 459. And where papers are sent by express 
instead of by mail, the amount of carriage paid, not exceeding what would have 
been the amount of postage, may be allowed. Farmere^ Loan and TVuet Co, v. 
Jewett, In Chanc, Dec, 1843. 

A defendant not appearing is not entitled to notice of adjusting the costs. 
Rieharde v. Swetxer, 1 Code Rep., 117 ; Wileox v. Curtu, lb., 127. But caving 
notice of appearance entitles the defendant to notice of adjusting the costs. £l9on 
▼. N. Y. Equit. In$. Co., 2 Code Rep., 30. 

Service of notice on Saturday for Monday is not a notice of two days. Whipple 
V. Williame, 4 Pr. R., 28. 

The efifect of omitting to give notice of adjusting the costs, in the oasss whara 
the defendant is entitled thereto, has been difibrently decided ; thus in EUon v. N. Y. 
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Equit In9, Co., 2 Code Rep., 30 ; B*nk of MmttiUm^ lb., 49 ; Ooldmnith ▼. Mane, 
lb., 49 ; Doke v. Peek, 1 lb, 54, it was held thit the omiBsion made the jud{- 
meDt irrefrular and liable to be set aside oa motion ; bat in Rieharda y. Swetzer. 
1 Code Rep., 117 ; Hiuthe» v. Mulvey, 1 Sand. S. G. R , 93 ; Dixv. Palmer, i 
Code Rep.,3 14 ; 5 Pr. R., 233, the omission was held not to aflect the regularity 
of the judgment, but only to entitle the defendant to a re-adjustment at t^e cost 
of the plaintiff, and this last seems the more general opinion and practice. 

§312. [267.] Clerki/eei. — The clerk shall receive, 

On every trial, from the party bringing it on, one dollar^ 
on entering a judgment by filing transcript, six cents; 

On entering judgment, fifty cents; except in courts where 
the clerks are salaried officers, and in such courts one dollar* 

He shall receive no other fee for any services whatever Id 
a civil action, except for copies of papei s, at the rate of five 
cents for every hundred words. 

The fee of one dollar on every trial, from the party bringing it on, is not pay- 
able until the cause is called on to be heard. MaUomb y. Jennings, 1 Code Rep., 
41. Nor is this fee payable in actions referred at the circuit, and tried before 
referees. Benton v. Sheldon, 1 Code Rep, 134. 

The clerk is not entitled to charge, in any case whatever, for entering in Iha 
rongh minutes, or in the books, any rule or order. Where either party desires a 
copy of an order, or of any other paper, the clerk may charge for the same at th» 
rate of five cents for every hundred words. There can be no additional charge for 
the certificate, or for the signature, to the certificate. This provision extends U> 
every entry made, and to every paper filed. 

The clerk is allowed one dollar for every trial, to be paid by the party bringing 
it on. This eitends to trials of issues of law as well as issues of fact. (§. 25S.) 
The clerk is, therefore, entitled to this fee for every cause actually tried at the cir- 
cuit, including demurrers; and we think, though this is perhaps a matter of some 
doubt, that it ezteuds to inquest and judgments by default, under see. 2.S6, when d\ie 
notice of trial has been given of issues joined in the cause. But it does not extend 
to causes on the calendar which are not tried, nor to trials before referees. The 
meaning of the statute evidently is, that the fee' is only to be paid to the clerk 
when he attends and acts as clerk on the trial. 

Under this provision, the clerk is entitled to one dollar for attending every argu- 
ment at general terms, on appeal from a judgment of an inferior court. The code 
regards such argument as a trial on appeal, f 255, 306. This fee is, therefore, 
chargeable, whether it be on an appeal from a judgment rendered in the circuit 
court, or on a report of referees, or under the provisions of section 318, or from the 
judgment of a county judge. We think it is also chargeable when such judgment 
on appeal is taken at general term by default. But this allowance does not extend 
to a cause put on the calendar and not argued. Nor does it extend to an appeal 
from an order. There is no fee allowed the clerk for any services on special mo- 
tion, or on an appeal from the decision of a special motion. These services are paid 
for, by the liberal compensation allowed the clerk for other services. 

The allowance for a trial, on appeal, is only applicable to suits commenced 
under the code. No such fee is chargeable by the clerk for attending on motions 
for new trials, or on motions to set aside reports of referees, or on other arguments 
at general terms, in old causes. These are mere motions, not trials. 

Fifty cents is allowed to the clerk for entering a judgment Section 380 showa 
that this means entering the judgment in the judgment book. Bentley v. Jonee, 
4 Pr. R., 355. The sum of charges for costs is to be ascertained and included 
in this entry, which immediately precedes, or is simultaneous with the filing of 
the judgment roll. The fee of fifty cents is not, therefore, chargeable till the per- 
fecting of the judgment. In the matter of the eUrk of Albany county, 3 Code 
Rep., 103. 
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^ 313. [263.] Refereet^ fees. — The fees of referees shall be 
three dollars to each, for every day spent in the business of 
the reference ; but the parties may agree in writing upon any 
other rate of compensation. 

See note to trial by referees, p. 218. 

^314. [269.] Costs on postponement of trial — When an ap- 
plication shall be made to a court or referees to postpone a 
trial, the payment to the adverse party of a sum not exceeding 
ten dollars, besides the fees of witnesses, may be imposed, as- 
the condition of granting the postponement* 

Where a party obtains a postponement of a trial to a snbeeqaent term» on pay- 
ment of costs on the cause being mored for trial, on his omission to pay the same,, 
the adverse party may insist on having the trial proceed, or he may waive that right ;. 
and the court will compel payment. BulkeUy v. KeteltaSj 2 Sand., S. C. R., 735.. 
The application for the costs must be made without delay, or the right will be deem- 
ed to be waived. 

^ 315. [270.] Costs on a motion. — Costs may be allowed on 
a motion, in the discretion of the courti not exceeding ten 
dollars. 

This section was substituted for section 270, in the code of 1848, which enactedi 
that '^ No costs shall be allowed on a motion except the costs of resisting in the dis- 
cretion of the court not exceeding ^lOt" and under that provision it was held that 
although the costs of making a motion could not be directly granted, their payment 
might be imposed as a condition to relieving a party who was in default. Retder v. 
Deitx, 1 Code Rep., 82, and on motion for judgment, as in case of a nonsuit, costs of the 
motion could be made a condition upon which the motion was denied. Anderson v. 
Johnsont 1 Sand. S. C. R., 786, 1 Code Rep., 94. But the contrary was held in another 
case. Richmond v. Ruoaell, 1 Code Rep., 85. It was also held under the code of 
1848, that where on motion, irregular proceedings are set aside, and the irregular 
party had leave to amend, the moving party might have costs, as a substitute for 
costs of the motion ; the irregular party would be regarded as moving to amend.— 
Weare v. Sloevm, 1 Code Rep., 105, 3 Pr. R., 397. 

Section 270 of the ,codeof 1&48 did not apply to motions in the court of ap- 

E)als in actions commenced prior to the code taking effect. Symt v. Vi'ard, 1 Code 
ep., 101. 3Pr. R., 342. 7 Leg. Obs., 10. 1 Corns., 531. But on motion for re- 
hearing brought before July, 1848, from the decision of one justice of the supreme 
court to a general term held after that time, held, that no costs of motion could be 
allowed, but the costs might be taxed with the costs of the suit Van Wyck v. Alii" 
ger, 1 Code Rep., 68. 3 Pr. R., 292. 

Whether such would have been the construction if it had been an appeal instead 
of a rehearing 7 lb. 

Where the notice uf motion states that the moving party will ask for certain 
relief, more than the court, on the hearing of the motion, decide he is entitled to, he 
is not entitled to costs. Whipple v. Williamtt 4 Pr. R., 28. And where the notice 
of motion asks, in the alternative, for two different modes of relief, one of which the 
party is not entitled to, costs of opposing the motion will be allowed to the opposite party*. 
Smith V. Jonee, 2 Code Rep., 33. 

An appeal from an order at Chambers is a motion, and where no costs are award- 
ed on the decision of such an appeal, none can be allowed. Savage ▼. Darrow, 
4 Pr. R., 74. And where the court order that " no costs be allowed *' vpoth 
granting a motion in an interlocutory order, (dissolving an injunction,) and the party 
in whose favor the motion is granted finally succeeds in the suit, costs for snch mo- 
tion cannot be allowed with the general costs of the cause. Van Wyek ▼. AUigtrp. 
4 Pr. R., 164. 
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If the order had been silent on the eobject-of coeta» It might have left a qneation 
whether the coets of the motiou should not abide the result. Bat in this case the 
order doclaree that do coats are allowed, and the dork has no discretion in the mat- 
ter ; he is uot to say whether a party is to have costs or not. The court only 
can decide that matter. lb., and Savage v. Darrow, 4 Pr. R.» 74. 

Where on notice of motion to change the place of trial the notice did not stato 
that the moving party would ask for costs, but concluded iu the ordinary form by 
stating that the moving party, the defendant, would apply for such other and further or- 
der ill the premises as the court may deem proper to grant, the plaintiffdid not appear to 
'Oppose the motion ,and the defendant took an order by default, which order gave costs 
of ihe motion to abide the event of the suit. It wss, on motion to strike out as irreg- 
ular so much of said order as allowed costs, held, that under the words asking for such 
other order, the party could not take coats of the motion. Northrop v. Van Dtunn^ 
3 Code Rep, 140. 

That in all motions to change the place of trial, where coats are asked for by tha 
notice, costs to abide the event will be allowed. /6. 

Where a motion has been vranted or denied, and nothing ia said about costs in 
the order deciding it, the clark can make no allowance for costs of such motion in 
4he final coots of the action. 

The code provides for no cost of motion, unless the tame are allowed and the 
amount fixed by the court on the deoiaion of the motion. JMomson ▼. Ide^ 3 Code 
Rep., 27. Van Wyek v. Ailiger, 4 Pr. R., 164. 

Costs given under this section, upon motions, the amount of which it is neoessaiy 
to insert in the order, refer only to collateral motions, such as a motion to vacate at 
aet aside some proceeding, or for relief of some kind, and whioh are not in the direct 
and regular progress of the aoit, and which are always in the discretion of the court. 

It is never necessary to specify the amount of such costs in the order, upon mo- 
tions which are made in the regular progress of the suit, such as motions in the na- 
ture of judgment, as in case of nonsuit, non proa, for a commission, or to change the 
▼enue, &c. In these, the statute gives the oosts, not the court. Except that in caaea 
where these motions may be denied, for some defect of papers or irregularity, then 
•the costs of denial are to be inserted in the order. Thoma» v. Clark, 5 Pr. R., 375. 

See, also, 1 Code Rep., 99, 2 /&., 28. 

^ 316. CoBts against infant plaintiff. — When costs are ad- 
judged against an infant plaintiff, the guardian by whom he 
appeared in the action, shall be responsible therefor, and 
payment thereof may be enforced by attachment. 

^ 317. (Amended.) — Costs in an action by or against an 
executor or administrator j trustee of an express trust, or a per^ 
-son expressly authorized by statute to sue. — In an action prose- 
cuted or defended by an executor, administrator, trustee of 
an express trust, or a person expressly authorized by statute, 
•costs shall be recovered, as in an action by and against a 
person prosecuting or defending in his own right, but such 
costs shall be chargeable only upon or collected of the estate, 
fund, or party represented, unless the court shall direct the 
same to be paid by the plaintiff or defendant, personally, for 
mismanagement or bad faith in such action or defence. But 
this section shall not be construed to allow costs against ex- 
ecutors or administrators, where they are now exempted 
therefrom by section forty-one, of title three, chapter six, of 
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the second part of the Revised Statutes. And whenever any 
claim againit a deceased person shall be referred pursuant to the 
provisions of the Revised Statutes^ the prevailing party shall be 
entitled to recover the fees of referees and witnesses and other ne^ 
cessary disbursements, to be taxed according to law. 

The part in italic is new. 

A creditor, soing an executor, is not entitled to costs, on the xroond that the latter 
did not advertise for the preseatation of claims. Snyder v. Young, 4 Pr. R., 217. 
VanVUek v. Burroughs, 6 Barb. S C. R., 341. 

A plaintiff is in no case entitled to recover costs against an executor, unless there 
has been refusal to refer, the claim being disputed, or au unreasonable resistance or 
neglect of payment, the demand having been presented. lb. 

Where costs were, improperly, and without leave of the court, included in the 
entry of judgment, they were ordered to be stricken out on motion. Jb. 

Where two persons sue as executors and fail in the action, one of them cannot 
be charged with cost, on the ground that he was beneficially interested in the re- 
covery in right of his wife. Finley v. Jonet, 6 Barb. S. C. R., 2S9. 

The section of the revised statutes above referred to, is as follows: ** In snch 
rait, no costs shall be recovered against the defendants ; nor shall any costs be recov- 
ered in any suit at law, against any executors or administrators, to be levied of their 
property, or of the property of the deceased, unless it appear that the demand oa 
which the action wan founded, was presented within the time aforesaid, and that it* 
payment was unreasonably resisted or neglected, or that the defendant refused to refer 
the same pursuant to the preceding provisions ; in which cases the court may direct 
such costs to be levied of the property of the defendants, or of the deceased, as shall 
be just, having reference to the facts that appeared on the trial. If the action be 
brought in the supreme court, snch facts shall be certified by the judge, before whom 
the trial shall have been had." 

Under this statute, it has been decided, that costs will not be allowed egainst ex- 
ecutors, on the ground that they omitted to give the requisite notice for creditors to 
exhibit their claims, if the suit was brought before the time for giving the notice had 
arrived. 6 Hill, 386. Nor, where a claim was presented to one of several executcrs^ 
which he disputed, but declined to refer, saying he wished to consult his co-executors, 
before doing so, and the creditor, without waiting a reasonable time for that purpose, 
commenced a snit. Ibid, 

So, if the eiecutor omits to give the notice to creditors required by law, costs 
will be collectable out of the estate of the deceased. 22 Wendell, 571. 

In suits against executors, the plaintiff cannot enter judgment for costs, without 
obtaining leave from the court. 6 Hill, 3o6. And so, in actions prosecuted or de- 
fended by trustees of an express trust, or a person expressly authorized by statute, 
the leave of the court must be obtained, before a judgment for cot»ts can be entered* 
Such leave may be given at the trial, or upon a motion subsequently made for that 
purpose. A plaintiff who recovered judgment on a reference on the above statute, 
was not entitled to costs, unless the demand was unreasonably resisted, and since the 
code it has been decided, that a proceeding upon the reference of a claim against an 
executor or administrator, pursuant to § 32, title 3, chap. 6, of the second part of the 
revised statutes, is a suit at law within the language of the 4 1st section of the same 
title, and is embraced within the excepting clause of section 307 of the code. 

In such oases, where judgment is recovered against the executor or administrator, 
costs do not follow of course, but are governed by the provisions of the revised stat- 
utes, as they were before the code took effect. Lansing v. Cole, 3 Code Rep., 246. 

§ 318. Costs on review of a decision of an inferior court in a spc" 
cial proceeding. — When the decision of a court of inferior ju- 
risdiction in a special proceeding, shall be brought before the 
supreme court for review^ such proceeding shall, for all pur- 
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poses of costs, be deemed an action at issue, on a question of 
law, from the time the same shall be brought into the supreme 
court, and costs thereon shall be awarded and collected in 
such manner as the court shall direct, according to the nature 
of the case. 

^ 319. Costs in actions by the people. — In all civil actions 
prosecuted in the name of the people of this State, by an of- 
ficer duly authorized for that purpose, the people shall be lia- 
ble for costs in the same cases, and to the same extent, as 
private parties. If a private person be joined with the people 
as plaintiff, he shall be liable in the first instance for the de- 
fendant's costs ; which shall not be recovered of the people, 
till after execution issued therefor against such private party 
and returned unsatisfied. 

^ 320. The same. — ^In an action prosecuted in the name of 
the people of this Slate for the recovery of money or property, 
or to establish a right or claim, for the benefit of any county, 
city, town, village, corporation or person, costs awarded 
against the plaintiff, shall be a charge against the party for 
whose benefit the action was prosecuted, and not against the 
people. 

^321. Costs against assignee of cause of action ajler action 
brought — In actions, in which the cause of action shall, by 
assignment after the commencement of the action, or in any 
ether manner, become the property of a person not a party to 
the action, such person shall be liable for the costs, in the 
same manner as if he were a party, and payment thereof may 
be enforced by attachment. 

§ 322. Costs on a settlement. — Upon the settlement, before 
judgment, of any action mentioned in section 304, no greater 
sum shall be demanded from the defendant as costs, than at 
the rates prescribed by that section. 

Where the plaiatiff bronght a snit upon a note, and before the time to answer 
expired, the defendant tendered to plaintiff** attorney the amount claimed to be due 
on the note — principal and interest — which be refused to receive, on the grround that 
he was also entitled to $7 costs ; held, on a motion by defendant to stay all plaintiff's 
proceedings, and that the note be delivered up, that the plaintiff was entitled to such 
costs, and that the amount should also have been teudered. in order to have made 
such tender of any avail to the defendant. Rockftllow v. Weiderwax, 2 Code Rep., 
3. 3 Pr. R., 382. 

Where a tender is made, after the creditor has employed an attorney to brin^ a 
ioit, who has filed a declaration and mailed a copy to the sheriff to be served, but 
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before the Mine is lerved, it ie sufficient for the debtor to tender the amount of the 
debt, withoat offering to pay the plaintiff's costs, especially if the debtor at the time 
of making the tender does not know, and is not informed by the creditor that costs 
have been incurred. Hull v. Petert, 7 Barb. S. C R., 331. 3 Code Rep., 255. 

A notice of discontinuance, without payment or tender of costs, is a nullity. 
Morrimm ▼. Ide, 3 Code Rep., 27. 

Where two defendants appeared, and defended separately, and each demurred to 
the complaint, and both demurrers were allowed, with leave to the plaintiff to amend 
on payment of costs, each defendant was held to be entitled to costs as follows : — 
Proceedings before notice of trial, $5 00. Subsequent proceedings before trial, $7 GO. 
For the trial of the issue of law, |^I2 00. CoUomb v. Caldwell, 1 Code Rep., N. 
a, 41. 



TITLE XL 

Of appeals in civil actiont,^ 

Chaftbe I. Appeals in general. 

II. Appeals to the court of appeals. 

III. Appeuls to the supreme court from an inferior coart. 

IV. Appeals in the supreme court, and the superior court, and the court 

of common pleas of the city of New-York, from a single judge to 
the general term. 
V. Appeal to the court of common pleas for the city and connty of 
New- York, or to a county court, from an inferior court. 



Chapter L 
Appeals in general* 

Sbction 323. Writs of error abolished, and appeals substituted. 

3'M, Orders made out of court, how vacated or modified. 

325. Who may appeal. 

326. Parties how designated on appeal. 

327. Appeal how made. 

328. Clerk to transmit papers to appellate court 

329. Intermediate orders affecting the judgment, may be reviewed on the 

appeal. 

330. Judgment on appeal. 

331. Certain appeals to be within two yean. 

332. Other appeals within thirty days. 

§ 323. [271.] Writs of error abolished and appeals substitute 
ed. — Writs of error in civil actions, as thev have heretofore 
existed, are abolished, and the only mode of reviewing a 

* In all suits commenced before the code, and determined afterwards, the parties 
must govern themselves on appeal as far as may be practicable, by the new ma- 
chinery ; bat where that will not answer the purpose the parties are at liberty to re- 
sort to the former practice, unless that course has been plainly forbidden by the leg- 
islature. Per Bronson, Cb. J., in Farmer' 8 Loan and Trust Co. v. Carroll, 4 Pr. R., 
211, 213. 

In all suits commenced before the first of July, 1848, and then pending, a party 
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judgmeDty or order, in a civil actioD, shall be that prescribed 
by this title. 

^ 324. [272.] Orders made out of courts how vacated or mod" 
ified> — An order, made out of court, without notice to the ad- 
verse party, may be vacated or modified, without notice, by 
the judge who made it, or may be vacated or modified od no- 
tice, in the manner in which other motions are made. 

This section is identical with section 372 of the code of 1848i and while that code 
was in foraoi it was held not to apply to injunction orders which could only be va* 
cated or modified pnraaant to section 198 of the same code, identical with section 
225 of this code. MilU ▼. Thurtby, 1 Code Rep., 121. This section does not ap- 
ply to an order made ont of coart vpon notice ; such an order mast be regarded as an 
order at special term. FolUtt y. Weed, 3 Pr. R., 360, 361. 

This section extends to an order to examine a defendant in proceedings sapple- 
mentary to an execution. Lindsay ▼. Sherman^ I Code Rep., N. S., 25. 

^ 326. [273.] Who may appeal — Any party aggrieved 
may appeal in the cases prescribed in this title. 

^ 326. [274.] Parties how designated on appeal, — The party 
appealing shall be known as the appellant, and the adverse 
party as the respondent. But the title of the action shall not 
be changed in consequence of the appeal. 

This section is said to apply only to the names of the partiea, and not to the nam* 
or style of the court, and therefore in all proceedings on appeal in the court of ap- 
peals the papers must be entitled in that court, and not in the court from the decision 
of which the appeal is brought. Clickman ▼. Cliekman, 1 Code Rep., 98. 

^ 3S7. [275.] Appeal how made. — An appeal must be made 
by the service of a notice in writing on the adverse party, and 
on the clerk, with whom the judgment or order appealed from 
is entered, stating the appeal from the same or some specified 
part thereof.* When a party shall give, in good faith, notice 
of appeal from a judgment or order, and shall omit through 
mistake, to do any other act necessary to.perfect the appeal or 
to stay proceedings, the court may permit an amendment on 
such terms as may be just. 



intending to move to set aside a nonsuit or verdict, must still make and serve a o 
or bill of exceptions according to the old practice, and found his action thereon. An 
appeal in such cases to the general term according to the proyisioos of the code, 
cannot be taken. Thompeon ▼. Blanchard, 4 Pr. R., 260. 

See also, Scott v. Beeker^ 3 Pr. R., 373. Doty v. Brown, lb., 375. 

Where an appeal had been dismissed with costs, and the costs had not been paid, 
and the appellant entered another appeal, the respondent moved to stay the proceed- 
ings on the second appeal until the costs of the first were paid, the court granted the 
motion. And per Bronson, Ch. J., two successive appeals in the same casa like two 
actions for the same cause, tend to vexation. Dreoeer v. Brooks, 5 Pr. R., 
75, 76. 
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This section coFrespondi to section 275 in the code of 1848. In the code of 
1848 the section stopped at the point where the asterisk is placed. Upon this sec- 
vtiont as it stood iu the code of 1848, where a notice of appeal which stated that the 
defendant appealed " from the jadgment entered in this action to the general term," 
was objected to, the court, Harris, J., said " Such a notice is, I think, a sufficient com- 
pliance with the requirement of the code. It was not, I apprehend, intended to re* 
'quire that the notice of appeal should be more specific than was required upon ap- 
pealing from a decree or order in Chancery ; and there it was never required that the 
grounds of appeal should be stated in the notice. It is enough if the notice specify 
what part of the judgment it is intended to review npon the appeal. Wilson v. 
-Allen, 3 Pr. R., 372. 

The appeal is not made until the service of the notice on the clerk. And there- 
fore the notice of appeal must be served as well on the clerk as on the respondentf 
within the times respectively prescribed by sections 331, 332. Westcott v. Piatt, 1 
Code Rep., 100. 

The deposit of a notice of appeal in the post-office on the last day for bringing 
the appeal, and where such notice is not received by the party to whom sent uatU 
after the time to appeal has expired, is in time, but a like service on the clerk is not 
in time and is irregular ; but the court has power and will in suoh.a case to order that 
the notice be deemed sufficient, so as to give the party the benefit of his appeal, 
Crittenden v. AdamSy 1 Code Rep., N. S., 21. 

Notice of appeal should be served on the attorney of record in the court bdoWf 
act on the party. 

The service of such notice being a jurisdictional question, the party can take 
advantage of it at any time, if he has not appeared so as to give jurisdiction in the 
ease. 

Where such service was made upon the party only who had not appeared so as 
to give the court jurisdiction, Held — that the appeal was a nullity. Tripp v. De 
Bow, 3 Code Rep., 163. 5 Pr. R., 114. 

See rules of court of appeals in appendix. And Dresser v. BrookSj 2 Code Rep., 
130, and notes to sections 339, 334, and 341. 

^ 328. [276.] Clerk to transmit papers to appellate court.^^ 
Upon the appeal, allowed by the second and third chapters of 
this title, being perfected, the clerk, with whom the notice of 
appeal is filed, shall, at the expense of the appellant, forthwith 
transmit to the appellate court a certified copy of the notice of 
appeal and of the judgment roll, 

A question having arisen as to the order on the calendar of appeals from inferior 
courts, the supreme court in geueral term at Albany, directed that such cases should 
have priority, from the date of the filing the return of the court below, in analogy 
to the practice of the court of.appeab, and to the former practice on writs of error in 
the supreme court. The papers are transmitted to the appellate court, by being 
filed with the clerk of the supreme court in the proper county, and then this court 
has jurisdiction of the case, and from that time the cause should have priority. 3 
Code Rep., 41. 

Where the certified copy of the notice of appeal and judgment roll, omitted the 
word " copy," and the name of the clerk, and was objected to on that ground, the 
court permitted an amendment Lansing v. Russell, 4 Pr. R., 213, and see rules of 
court of appeals in appendix. 

§ 329. [277.] Intermediate orders affecting the judgment may 
he reviewed on the appeal. — Upon an appeal from a judgment, 
the court may review any intermediate order involving the 
merits, and necessarily affecting the judgment. 

§ 330, [278.] Judgment on appeal. — Upon an appeal from 

17 
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a judgment or order, the appellate court may reverse, affirm^ 
or modify the judgment or order appealed from in the respect 
mentioned in the notice of appeal, and as to any or all of the 
parties, and may, if necessary or proper, order a new trials 
When the judgment is reversed or modified, the appellate 
court may make complete restitution of all property and rights 
lost by the erroneous judgment. 

On appeal, only such parts of the judgment as are appealed from* can be re* 
viewed. Ktlaey v. WMtern^ 3 Coms., 560. 

§331. [279.] Certain appeals to he within two years, — The 
appeal allowed by the second and third chapters of this title 
must be taken within two years after the judgment. 

An appeal cannot be taken until after entry of the judgment appealed from» 
Bradley v. Van Zandt, 3 Code Rep., 217. McMahon v. Harrison, 5 Pr. R., 360, 
but it may be taken at any time on the same day that the judgment is entered, and 
in that case the court will not inquire which was first, the entry of the judgment or 
the taking the appeal. Blydtnhurg v. Cotheal, lb., 216. 

The code precludes the court from enlarging the time to appeal. Renouil v. 
Harris, 2 Code Rep., 71. Enos ▼. Thomas, 5 Pr. R., 361. Rowell v. McCormickf 
lb,, 337, and see Trover y. Silvemail, 2 Code Rep., 96. 

A stay of proceedings on the judgment does not extend the time of appeal. 
Renouil ▼. Harris, supra. 

§ 332. [280.] Other appeals mthin thirty days, — The ap- 
peal allowed by the fourth chapter of this title, must be taken 
within thirty days after written notice of the judgment or order 
shall have been given to the party appealing. 

See note to preceding section. 

The time for appealing under this section does not begin to run until the judgment 
is entered, which does not mean entered on the minutes^ at the special term, but 
entered in the judgment book and perfected. Bentley v. Jones, 3 Code Rep., 37. 

The judgment cannot be considered as entered within the meaning of this section 
until it is perfected. Bentley y. Jones, 3 Code Rep., 37. The judgment cannot be 
entered until the costs are ascertained, for the costs are to be inserted in the entry 
of judgment, (s. 311.) And until the amount of damages and costs are ascertained, 
the party cannot draw the undertaking required by section 335. Harris v. Bennetty 
3 Code Rep., 23. 



Chapter II. 

Appeals to the Court of Appeals. 

Section 333. Id what cases. 

334. Ou aDy appeal secarity must be given to pay costs and daniager» 

not exceeding $250, or deposit made, unless waived. 

335. On judjjrment for money, security to stay ezecntion. 

336. If judgment be to deliver documeDts, they must be deposited. 

337. If to execute conveyance, it must be executed and deposited. 

338. Security where judgment is to deliver property, for a sale of mort- 

gaged premises. 

339. Stay of proceedings upon security given. 

340. Uudertakiogs may be in one instrument, or several. 

341. Security to be approved and to justify 

342. Perishable property may be sold, notwithstanding appeal. 

343. Undertaking must be filed. 

<^ 333. [282.] In what cases. — An appeal may be taken lo 
the court of appeals, in the cases mentioned in section 11. 

On the construction which I have given to these statutes (the code and supplement) 
when the matter was decided before the first of July, 1848, the right to a review, 
the time within which the proceeding must be commenced, and the form of prosecuting 
it from beginning to end, all depend upon the old law. But when the matter is de- 
cided after the first of July, 1848, whether the suit was commenced before or 
after that day, the right to appeal, the time within which the appeal must be taken, 
and the mode of procedure all depend upon the code. A different construction might 
give an appeal after the 1st of July, 1848, in a case where the right of appeal had 
been lost by the lapse of time before the code took effect, which could not have been 
intended by the framers of the code, per Brouson, Ch. J., in Mayor, ^c, of New 'York 
V. Schermerhorn, 1 Code Rep., l09. Spalding v. Kingsland, 1 Code Rep., 110.. 
Seldon v. Vermilya, 1 Code Rep., 110. Butler v. Miller, 1 Code Rep., 110. Luke 
V. (?»6son,3Pr. R,420. 

^ 334. [283.] On any appeal security must be given to pay 
costs and damages^ not exceeding $250, or deposit made^ unless 
waived. — To render an appeal eflfectusQ for any purpose, a 
written undertaking must be executed on the part of the ap- 
pellant, by at least two sureties, to the effect, that the appel- 
lant will pay all costs and damages which may be awarded 
against him on the appeal, not exceeding two hundred and 
fifty dollars ; or that sum must be deposited with the clerk^ 
with whom the judgment or order was entered, to abide the 
event of the appeal. Such undertaking or deposit may be- 
waived by a written consent on the part of the respondent. 

Where in an action against several defendants who defended separately the judg- 
ment of the court below was that one defendant (Lynes,) recover against the plaintiir 
f 2008.78, and that the other defendants recover against the plaintiff (412.93. — 
here was but one judgment record. The plaintin appealed to the court of ap> 
peals, and gave one undertaking to recover the two sums adjudged to the defendants^ 
and another undertaking to pay ftll coats and damages which might be awarded 
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against him on the appeal, not exceeding (^250. On motion to dismin the appeal 
on the groand that there should have been two undertakings in the sum of ^^50 
each, one to Lynes and one to the other defendants, the court denied the motion, 
and held, That as there was but one judgment, though it was for two sums, and as 
the appellant had given security for both those sums, and an undertaking for all costs, 
&,c., not exceeding $250, there had been a full compliance with the statute. Smith 
v. Lynes, 4 Pr. R., 209, and see note to section 33 *. 

On an appeal from two orders, an undertaking in the sum of 0250 is not sufficient, 
but undertaking may be amended. Schermerhorn ▼. Anderson, 2 Code Rep^, 2. 

Where an appellant, from a judgment directing the payment of money, gave an un- 
dertaking to pay the amount of the judgment and ** all damages awarded against the 
appellant upon the appeal,'* but made no mention of *' costs," it was held on motion 
to dismiss the appeal, that the undertaking did not comply with the requirement 
of this section, (334,) and that the appeal was not effectual for any purpose. 
Langley v. Warner, 1 Code Rep., 111. 3 Pr. R., 363,364. Wilson y. Allen, 
3Pr. R.,369. Can ^e court allow a new undertaking to be filed nunc pro tune? 
lb. Such a power was in effect, although not in express terms exercised by the su- 
preme court in Harris v. Bennett, 3 Code Rep., where, on motion to dismiss an 
appeal for defect in the undertaking, the court, Edmonds, J., ordered a new un- 
dertaking to be filed. See section 339. 

"§ 335. [284.] On judgment for money ; security to stay exe- 
cution. — If the appeal be from a judgment directing the pay- 
ment of money, it shall not stay the execution of the judgment, 
unless a written undertaking be executed on the part of the 
appellant by at least two sureties, to the effect, that if the 
judgment appealed from, or any part thereof, be affirmed, the 
appellant will pay the amount directed to be paid by the 
judgment, or the part of such amount as to which the judgment 
shall be affirmed, if it be affirmed only in part, and all dam- 
ages which shall be awarded against the appellant, upon the 
appeal. 

The undertaking should state the amount of the judgment appealed from. Har- 
ris V. Bennett^ 3 CmIo Rep., 23. See section 339. 

"§ 336. [286.] If judgment be to deliver documents, they must 
he deposited. — If the judgment appealed from direct the assign- 
ment or delivery of documents, or personal property, the exe- 
cution of the judgment shall not be stayed by appeal, unless 
the things required to be assigned or delivered, be brought 
into court, or placed in the custody of such officer or receiver 
as the court shall appoint, or unless an undertaking be entered 
into on the part of the appellant, by at least two sureties, and 
in such amount as the court, or ajudge thereof, or county judge 
shall direct, to the effect that the appellant will obey the order 
of the appellate court, upon the appeal. 

'^ 337. [286.] If to execute conveyance, it must be executed 
and deposited. — If the judgment appealed from, direct the ex- 
ecution of a conveyance or other instrument, the execution of 
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the judgment shall not be stayed by the appeal, until the in- 
strument shall have been executed and deposited with the 
clerk with whom the judgment is entered, to abide the judg- 
ment of the appellate court. 

^838. [287,] Security^ wherejttdgment is to deliver property 
or for a sale of mortgaged premises, — If the judgment appealed 
from direct the sale or delivery of possession of real property, 
the execution of the same shall not be stayed, unless a written 
undertaking be executed on the part of the appellant, with two 
sureties, to the effect that during the possession of such prop- 
erty by the appellant, he will not commit, or suffer to be 
committed, any waste thereon, and that if the judgment be 
affirmed, he will pay the value of the use and occupation of 
the property, from the time of the appeal until the delivery of 
possession thereof, pursuant to the judgment, not exceeding a 
sum to be fixed by a judge of the court by which judgment 
was rendered, and which shall be specified in the undertaking. 
When the judgment is for the sale of mortgaged premises, 
and the payment of a deficiency arising upon the sale, the 
undertaking shall also provide for the payment of such defi- 
ciency. 

Od an a|>pe&l from & judnrment for a sale of mortgaged premttea, the appellant gave 
an undertaking punnant to section 334, and it was held effectual to permit the ap- 
peal, but not to stay proceedings. Firemen* a Jn$, Co, of Albany v. Bay^SCode 
Rep., 3. See section 339. 

§ 339. [238.] (Amended.) — Stay of proceedings^ upon ««ctt- 
rity given. — Whenever an appeal is perfected, as provided 
by sections 335, 336, 337 and 338, it stays all further pro- 
ceedings in the court below, upon the judgment appealed 
from, or upon the matter embraced therein; but the court 
below may proceed upon any other matter included in the 
action, and not affected by the judgment appealed from. 
And the court below may, in its discretion y dispense with or limit 
the security required by sections three hundred and thirty-Jive^ 
three hundred and thirty-six^ and three hundred and thirty-eighty 
when the appellant is an executor^ administrator ^ trustee^ or other 
person acting in another* s right; and may also limit such security 
to an amount not less than fifty thousand dollars, in the cases men" 
turned in sections three hundred and thirty-six, three hundred and 



270 

4kirty'sevenf and three hundred and thirty-eighty where it would 
otherwise^ according to those sections^ exceed that sum. 

The amendmejit ia the additioo of the part in italic. 

In uaiug the word " perfeeUd^^ the second rule of the court of appeals follows 
this section of the code, and althoufrh there is room for doubt, we think an appeal is 
" perfected" within the meaning of the code when the proper undertaking, with an 
affidavit of the sureties, has been executed, and notice of the appeal has been served 
on the adverse party, and on the clerk with whom the judgmeut or order is entered; 
and the 20 days under rule 2, and the 40 days under zule 7 commence running from 
that time. TAoiupwn v. Blanchard, 4 Pr. R., 210. 

^ 340. [289.] Undertakings may be in one instrument or 
several, — The undertakings prescribed by sections 334, 336, 
336, and 338, may be in one instrument or several, at the 
option of the appellant ; and a copy, including the names 
and residence of the sureties, must be served on the adverse 
party, with the notice of appeal, unless a deposit is made as 
provided in section 334, and notice thereof given. 

The court will impose costs for any disregard of this section. Beech v. South' 
worth, 1 Code Rep., 99. 

•§ 341. [290.] Security to be approved and to justijy,'^ An 
undertaking upon an appeal shall be of no effect, unless it be 
accompanied by the affidavit of the sureties, that they are 
each worth double the amount specified therein. The re- 
spondent may, however, except to the sufficiency of the sure- 
ties, within ten days after notice of the appeal ; and unless 
they or other sureties justify before a judge of the court be- 
low, or a county judge, as prescribed by sections 195 and 
196, within ten days thereafter, the appeal shall be regarded 
as if no undertaking had been given. The justification shall 
be upon a notice of not less than five days. 

This section is subetituted for section 290 in the code of 1848. The code of 
1848, instead of requiring the undertaking to be accompanied by an affidavit of the 
sureties, required it to be approved by a judge, and il was held in one reported case 
that it was not essential to the validity of an undertaking, that it be proved or ac- 
knowledged ; all that the code required was that it should be approved by a justice 
of the court, or county judge. Nor was it necessary, in the first instance, that the 
sureties should justify. Wilson v. AUen^ 3 Pr. R., 363. But in another case under 
the code of 1848, it was held that the undertaking must be acknowledged. Beech v. 
Southworth, 1 Code Rep., 99. And the supreme court in the first judicial district, 
made a rule never to receive or allow to be filed any undertaking under the code, un- 
less the same was duly proved or acknowledged in the manner prescribed by law for 
the proof or acknowledgment of deeds of real estate, 1 Code Rep., 79, and the same 
is now provided for by the 76th rule of the rules of the supreme court of 1849. 

Where the notice of justifying is served by mail, it must be double time, or ten 
days. Dreader v. Brooke, 5 Pr. R., 75, 76. — Thus where the respondent on the 7th of 
June served by mail a notice of exception, which was received by the appellant on 
the 10th of June, the appellant on the same day (the 10th) gave notice by mail that 
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^e anretiei would jaatify on the 17th, and theraretiM did juitify on that day. The 
'«ourt on motion, held, that the respondent was irregular, but on ground being shown 

therefor, extended the time for the sureties to justify. 

The sureties need only justify to double the amount of the judgment Riek v. 

Beekmaut 2 Code Rep., 63. The affidavit may be filed nunemro tunc Jb, The ez- 
^ception should be to the '^sureties," not to the undertaking. Young ▼. Colby, t6., 68. 

^ 842. [291.] Perishable property may be sold^ notwuhstand" 
ing appeal, — In the cases not provided for in sections 335, 

-336, 337, 338, and 339, the perfecting of an appeal, by giv- 
ing the undertaking mentioned in section 334, shall stay pro- 
ceedings in the court below, upon the judgment appealed 
from, except, that where it directs the sale of perishable prop- 
erty, the court below may order the property to be sold, and 

the proceeds thereof to be deposited or invested, to abide the 

judgment of the appellate court. 

Where a surrogate decree is appealed from to the supreme court, and the decision 
of the supreme court is appealed from to the court of appeals, the surrogate's court is 
'the court below, within the meaning of this section. Anon, 3 Code Rep., 69. 

§ 343. [292.] Undertaking mtut be filed. — The undertak- 
ing must be filed with the clerk, with whom the judgment or 
order appealed from was entered. 



Chapter III. 
Appeal to the Supreme Court from an inferior Court. 

Section 344. In what cases. 

345. Security must be given as upon appeal to the court of appeals. 

346. Appeal, where heard. 

347. Judgment on appeal where entered and docketed. 

^ 344. [293.] In what cases, — An appeal may be taken to 
the supreme court, from the judgment rendered by a county 
court, or by the mayors' courts, or the recorders' courts of 
cities. But no appeal shall be allowed from a judgment of a 
county court in a case arising in a justice's court, unless the 
party desiring to appeal, shall, within thirty days after notice 
of the judgment, present to a judge of the supreme court the 
return of the justice, or a copy thereof, with the decision of 
the county court, and obtain from such judge a certificate 
that he has examined the case, and in his opinion an appeal 
to the supreme court should be allowed. 

The provision respecting appeals in cases arising in justices' courts resembles 
^ery closely a provision in laws of 1836, cap. 526, p. 794, and under that statute it 
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was hdd (23 W«Dd., 627) that if the certifioate was not oMaioed withhi thirty d^ym* 
after notice of the judgment, the right of appeal waa irrevocably loot There ia no* 
expreea power giveu by the code to eniai£e the time for giving the certificate. 

Does any aach power exiat? 

The notice of the judgment mnst be in writing (Code, a. 408). A verhal notloe 
would not be auflicient. It ia aaid to have been decided by Mr. inatiee Harria in an 
nnreported case, that even if the party were preaent when the judgment waa entered,, 
he will not be deemed to have notice within the meaning of this aection until a writ- 
ten notice be aerved on him. 

It aeema the appeal would be a nullity if this certificate were given after the ex- 
piration of the thirty daya, and that the defect would not be cured by the respendent 
moving to diamiBa the appeal. Seymour v. Judd, 2 Coma., 464. 
« In reapect to causea originating in a justice'a court, the aupreme court baa merely 
an appellate juriadiction. It can only review and correct the deciaiona of the county 
court actually made, after h heariiiff of both partiea. 

It haa no power to review a judgment rendered in the eonnty court by default* 
Dorr ▼. Btr^e, 5 Pr. R, 323. 

No appeal can be taken to the aupreme court from the order of the county court 
reveraing the judgment of a juatice of the peace, where the county court haa ordered 
a new trial, for the reaaon that the county court doea not give any final judgment, 
and there ia no provision for the entry of a judgment in such a case in the county 
court. Bennett t. Harkneas, 2 Code Rep., 100. And aee aupreme court rule 32. 

^ 345. [294.] Security must be given^ as upon appeal to 
court of ajppeaZ*.— Security must be given upon such appeal^ 
in the same manner, and to the same extent, as upon an ap* 
peal to the court of appeals. 

'^ 346. [296.] Appeals, where heard* — Appeals in the su- 
preme court shall be heard at a general term, either in the dis- 
trict embracing the county where the judgment or order ap- 
pealed from was entered, or in a county adjoining that county, 
except that where the judgment or order was entered in the 
city and county of New-York, the appeal shall be heard in 
the first district. 

An appeal from a surrogale'a court, admitting, or refuaing to admit, a will to pro- 
bate, ahouid, in the firat instance, be heard at general term. Watte v. Aikin^ 4 Pr. 
R., 439. 

<§ 347. [296.] Judgment on appeal, where entered and dock- 
eted. — ^Judgment upon the appeal shall be entered and dock- 
eted with the clerk in whose oflSce the judgment roll is filed. 
When the appeal is heard in a county other than that where 
the judgment roll is filed, oris not from a judgment of a county 
court, the judgment upon the appeal shall be certified to the 
clerk with whom the roll is filed, to be there entered and 
docketed. 



Chaptbr IV. 

AppeaU in the supreme cowrt^ and the superior court and court 
of common pleas of the city ofNew^Yorkifrom a single judge^ 
to the general term. 

Skction 348. Appeals from cireuits and eipecial terma to same court in general 

term. Security on appeal. 

349. Orders by a single judge, may be appealed from in certain cases.. 

350. Orders at chambers to be entered before appeal. 

§ 348. [297.] (Amended.) — Appeals from circuit and spe* 
cial term to same court in general term. — Security on appeal. — 
In the supreme court, the superior court of the city of New- 
York, and the court of common pleas for the city and county 
of New-York, an appeal may be taken to the general term 
from a judgment entered upon the report of the referees or 
the direction of a single judge of the same court, in all cases. 
Such an appeal, however, does not stay the proceedings, un^ 
less the court, or a judge thereof, so order, which order may 
be made upon such terms, as to security or otherwise, as may 
be just, such security not to exceed the amount required on 
an appeal to the court of appeals. In the supreme court the 
appeal must be heard in the same manner as if it were an 
appeal from an inferior court. 

Hie section, before amendment, was as follows : 

In the supreme court, the superior court of the city of New- York, and the court 
of common pleas for the city and county of New-York, an appeal upon the law 
may be taken to the general term, from a judgment entered upon the direction of 
a single judge of the same court. Security must be given upon such appeal, in the 
same manner as upon an appeal to the court of appeals. In the supreme court, 
the appeal shall be heard in the same manner as if it were an appeal from an in* 
ferior court. 

See Supreme Court Rule, 30. 

This section, before amendment, was limited to appeals upon matters of kw. 
Droz V. Oakley, 2 C. R., 83. 

An appeal would not, under code of 1849, lie, in the first instance to the general 
term, on a case containing questions of fact alone. Application had to be made, in 
the first instance, at the special term. Collina v. Alb. ^ Sch, R. R. Co. 5 Pr. 
R., 435 ; Hastings v. McKinley, 3 Code Rep., 10. 

In Jones y. Kip, 1 Code Rep., 119, the New-York common pleas held, that 
there could be no appeal from a judgment entered for want of an answer ; but in 
Raynor ▼. Clark, 3 Code Rep., 230, the supreme court held, that an appeal might 
be taken from such a judgment, on the gronnd that the complaint did not state 
facts suflicient to constitute a cause of action. 

§ 349. [299 ] (Amended.) — Orders by a single judge may 
be appealed from in certain ca^es. — An appeal may in like man- 
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ner, and within the same time, be taken from an order made 
at a special terra, or by a single judge of the same court, or a 
county or special county judge, in any stage of the action, in- 
cluding proceedings supplementary to the execution, and may , 
be thereupon reviewed in the following cases : 

1. When the order grants or refuses a provisional remedy ; 
or grants, refuses, or dissolves an injunction ; 

2. When it grants or refuses a new trial, or when it sus- 
tains or overrules a demurrer ; 

3. When it involves the merits of the action, or some part 
thereof; 

4. When the order in effect determines the action, and 
prevents a judgment from which an appeal may be taken ; 

5. When the order is made, upon a summary application 
in an action after judgment, and affects a substantial right. 

This aection, before amendment was as follows : 

An appeal may, in like manner, and within the same time, be taken from an 
order made by a sinj^le judg^e of the same court, and may be thereupon reviewed, 
in the following cases: 

1. When the order grants or refuses a provisional remedy. 

S. When it involves the merits of tlie action, or some part thereof. 

3. When the order decides a question of practice which in effect determines the 
action without a trial, or precludes an appeal. 

4. When the order is made, upon a summary application in an action after 
judgment, and affects a substantial right. 

The justices of the second judicial district, took into consideration the question as 
to what cases are appealable under this section, with a view to settle the practice 
in that district, and stated as their conclusions: 

*' In the first place we are of opinion, that this section relates only to appeals 
friTm * orders and judgments in civil actions.' This is apparent, as well from the 
language of the section, as the language of section 323, which is the first section of 
the title, and declares that ' the only mode of reviewing a judgment or order, in a 
civil action, shall be that prescribed by this title ;* and section o, which aligns the 
second part of the code ' to civil actions commenced in the courts of this State,' &.C. 

*' It follows from this view, that appeals in special proceedings are not regulated 
by section 349, but depend upon the pre-existing laws and practice. 

** Consequently, where the proceeding is of an equitable nature, such as, nnder 
the former practice, would have come within the cognizance of a vice>chancellor, 
and was subject to appeal to the chancellor, in such cases an appeal now lies from 
a decision of a single justice to this court at a general term. This of course in- 
cludes the applications in regard to the removal of trustees, or the disposition of trust 
estates which have been before us. 

But where the special proceeding is of such a nature as not to fall within the 
jurisdiction of the former court of chancery, then, as a general rule^ no appeal lies 
to the general term from the decision of the special term. The exceptions are where 
such appeal may be expressly given by statute, or existed according to the former 
practice of the supreme court. This rule is analogous to the rule formerly pre- 
vailing in the court of chancery and the supreme court, the powers of which are 
transferred to this court by the constitution and judiciary act of 1847. 

The New- York common pleas have made rules having reference to the review 
of decisions of motions by a single judge. See, rules in appendix. 

No appeal lies from the decision of a judge in granting or refusing an ex parte 
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•order. Savage t. Relyea, 3 How. Pr. R., 276, 1 Code Rep., 43. NiehoUon v. 
Dunham. 1 Code Rep., 119. 

fjor from an order refaeinff leave to reply, after the time for replying had past 
Thompson Y. Starkweather^ 2 Code Rep., 41. 

Nor from an order refusing to strike ont a pleading alleged immaterial, imperti- 
nent or scandalous averments, becaose it cannot involve the merits. Whitney v. 
Waterman, 4 Pr. R., 315. 

Except where it appears that the matter strack out involves the merits. lb. 

Nor from an order refasing to strike out matter as irrelevant and redundant in a 
pleading. Bedell v. Stieklett 3 Code Rep., 105. 

An order of the special term opening a default, or letting in a party to de- 
fend, is not appealable, inasmuch as it does not involve the merits. Bolton v. 
Depeyeter, 3 Code Rep., 141. 

An order of the special term directing the board of trustees appointed by the 
late court of chancery to be prosecuted, is not appealable, as it neither involves the 
merits nor is a provisional remedy. Re White, 3 Code Rep., 141. 

An order *' involves the merits,'' means all orders in the progress of a cause, ex- 
cept such as relate merely lo matters resting in the discretion of the court, or to mere 
matters of practice or form of proceeding. An application for the necessary process 
to enforce tiie judgment of the court involves the merits. Cruger v. Douglas, 2 
Code Rep., 123. 

An order of the special term, granting a new trial and assessment of damages 
under the act of May 7, 1849, relating to Plank Roads, is not appealable. Re Coop- 
erstownt ^c, Plank Road Co., 3 Code Rep., 148. 

Nor an order in the discretion of the court See, St, John v. West, 3 Code 
Rep., 85. 

An order denying a motion '* to modify an order referring the cause back to 
the referee and remove the referee," is not an appealable order. Perry v. Moore, 
lb. 221. 

But an appeal may be taken to the general term from an order made at cham- 
bers. NiehoUon v. Dunham, 1 Code Rep., 119. 

An appeal lies to the general term from a judgment entered upon the report of a 
referee by the direction of a single judge of the court, although the judge did not 
pass directly upon the amount to which the party recovering was entitled. 

Upon such appeal, the correctness of the report and decision of the referee, the 
judgment entered thereon, and a prior order made by the judge declaring the answer 
of the defendants frivolous, and directing judgment for the plaintiff, are properly be- 
fore the court. Raynor v. Clark, 3 Code Rep., 230. 

On appeals from orders no security is required. Beach v. Southworth, 1 Code 
Rep., 99. Nicholson v. Dunham, ib. 119. Allen v. Johnson, 2 Sand. S. C. R., 629. 

Notice of appeal from an order made at special term must be served both on the 
clerk, and on the adverse party within ten days after written notice of the order, 
or the appeal will be quashed. Westcott v. Piatt, 1 Code Rep., 100. 

The code poeitivelv precludes the court from enlarging the time for bringing an 
appeal. Renouil v. Jiarris, 2 Code Rep., 71. 

The decision of a demurrer is not an order but a judgment Bentley v. Jones, 
3 Code Rep., 37, 4 Pr. R., 335. King v. Stafford, 5 Pr. R., 30. 

An appeal under this section is the proper mode of reviewing an order for an at- 
tachment issued by a county judge. Conklin v. Duteher, 1 Code Rep., N. S., 49. 

The costs of an appeal under this section, are in the discretion of the court. 
Savage v. Darrow, 2 Code Rep., 57. 

An appeal under this section, is a motion within the definition of a motion in sec- 
tion 401. Jb. 

If costs are not awarded, on the decision of an appeal, none can be allowed. Ih. 

As to reviewing orders in suits, pending when the code took effect, see 1 code 
Rep., 61. 

When then may an order made at special term be said to <* involve the 
merits?** 

First, then : What is meant by the word " merits,*' as here used 7 If taken 
in its ordinary acceptation, it would mean, the abstract justice of the case, without 
any regard to technical or arbitrary rules of law ; but to give that signification to 
the word here, would in effect deny an appeal in many if not in most cases where 
a fixed rule, or a well settled principle of law had been violated, and allow it in those 
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cases where a jodge had been called npoa to exercise a sound diicretion in settling 
tlie equities of the parties, in re^rd to some interlocatory matter, thos reTereing au 
the previous theory and practice of oar coarts. A lietter legal definitioo I appre- 
hend, woald be, to cooBider it as meaning the combined questions of law and of fact 
presented by the pleadings in the cas«. This, howeyer, although perhaps the best 
general definition that cun be given, is obviously defective, and will hardly do in the 
preseut case, as will hereafter appear. Again : The precise meaning of the word 
*' involve," in this sentence, presents a difficulty scarcely less embarrassing. If 
considered as it might be, without doing violence to language, as synonymous with 
the word effect, then it is apparent that the provision is a very broad one, giving a 
right of appeal in many cases where it never existed before ; as it could easily be 
shown that many orders upon a mere matter of practice, or such as rest entirely 
upon the discretion or favor of the court, would have an effect more or less, npon 
the ultimate disposition or issues in the case ; as for instance, an order opening a de-- 
fault regularly taken. 

Oa the other hand, if we give to the word ** involve " its more exact and literal 
signification, as synonymous with comprise or embrace, the provision becomes ex- 
tremely restricted and confined, and would have, if we adhere to the definition of the 
word ** merits " given above, scarcely any practical operation whatever, as in that view 
H would only reach those few cases in which the order embraced, that is, disposed 
of, some part of the qnestions of law or of fact, presented by the pleadings in the 
cause. To make the provision in question, therefore, accord at all with those no- 
tions which long experience and the practice of courts have heretofore settled as just 
and proper, it is obvious that some signification must be given to one or the other of 
the terms referred to, mors or less variant from its most common and natural im- 
port. 

The word merits, as a legal term, having acquired no precise technical meaning, 
deariy admits of some latflude of interpretation. Let it be understood, therefore, 
in the sectious of the statute under review, as meaning *' the strict legal rights of the 
parties, as contradistinguished from the mere questions of practice which every 
court regulates for itself, and from all matters which depend upon the discretion or 
favor of the court," and we have not only a rational but an exact and well defined 
construction of the provision in question. It would then give an appeal from eve- 
ry order which involved, that is, passed upon and determined any positive legal right 
of either party, and deny it in all other cases. This is the construction which will 
inevitably be generally given in practice to this provision ; and by adopting it as the 
true interpretation of the language, much fluctuation in the decisions of our courts 
in regard to appeals from this class of orders, may, it is believed, be avoided. Per 
Selden, J., in St, John v. West, 4 Pr. R., 331. 

§ 350. [300.] Orders at chambers^ to be entered, before ap- 
peaL — The last section shall include an order made out of 
court upon notice ; but in such case the order must be first 
entered with the clerk. And for the purpose of an appeal, any 
party, affected by such order, may require it to be entered 
with the clerk, and it shall be entered accordingly. 

This section is identical with section 300 of the code of 1848. Under that sec- 
tion it was held, that orders granted by a justice at chambers ex parte under sec- 
tion 405, [366,] need not be entered with the clerk. Savage v. Keleyeat 3 How. 
Pr. R , 276. 1 Code Rep., 42. But upon motions made upon notice under sec- 
tion 401, [360,] the affidavits, &c., used on the motion must be filed with the clerk 
of the county where the venue is laid, lb.] and Nicholson v. Dunham^ 1 Code 
Rep., 119. Or if the place of trial has been changed, then with the clerk of the 
county to which the other papers in the cause are transferred, lb. And the order 
or decision in such cases must be entered with the clerk of the county in which 
the papers are filed, lb. It is the duty of the respective attorneys to file the pa- 
pers used by them on such motion, and of the prevailing party to see that the order 
is entered conformably to the decision. lb. An order impn^riy entered will be 
strudc out, on motion. Bedell v. PoweU, 3 Code Rep., 61. 
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^ 351. [301.] Existing laws repealed^ and this chapter sub' 
stituted, — All statutes, now in force, providing for the review 
of judgments in civil cases, rendered by courts of justices of 
the peace, by the marine court of the city of New-York, by 
the justices' courts in the city of New-York, by the municipal 
court of the city of Brooklyn, and by the justices' courts of 
cities, and regulating the practice in relation to such review, 
are repealed ; and hereafter, the only mode of reviewing such 
judgments shall be an appeal, as prescribed by this chapter. 

The appeal given by this chapter is a mere substitute for the certiorari to bring 
up the judgment for review. Whitney v. Bayard, 3 Sand. S. C. R., 634. And 
the only m(Kie of recovering a judgment rendered in a justice's court is that prescri- 
bed by the code, and if the provisions of the code are not complied with the appel- 
late court has no jurisdiction. Tullock v. Bradshaw, 1 Code Rep., 53. Thompwn 
V. Hopper, Jb,, 103. And see 2 Code Rep., 118. 3 Barb. S. C. R., 609. Ex parte 
Christie, 4 Cow., 80, and note to section 354. 

§ 352. [302.] By what courts judgments to be reviewed. — 

*The provisions of this chapter do not repeal section 31 of the Judiciary Act of 
1847. (Laws of 1847, p. 638.) And where an appeal is pursuant to this section 
made to the supreme court, the proceedings throughout are to be the same as if the 
appeal had remained in the county court. Taylor v. Seeley, 3 Code Rep., 84. 
And see note to section 371. 
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When the judgment shall have been rendered by the marine 
court of the city of New- York, or by a justice's court in that 
city, the appeal shall be to the court of common pleas for the 
city and county of New- York ; and when rendered by any 
of the other courts enumerated in the last section, to the county 
court of the county where the judgment was rendered, 

"§353. [303.] (Amended.) — Appeal when to be taken. — The 
appellant shall, within twenty days after the judgment, make, 
or cause to be made, an affidavit, stating the substance of the 
testimony and proceeding before the court below, and the 
grounds upon which the appeal is founded. ]^ the jvJg- 
ment is rendered upon process not personally served, and the 
defendant did not appear , he shall have twenty days, after per-- 
sonal notice of the judgment, to make and serve the affidavit and 
notice of appeal provided for in this and the next section. 

The amendmoDt ib in italic. 

This section, before amendment, was identical with section 303 of the code of 
1848, and upon that section, in a case where the appellant's affidavit stated the pro- 
ceedings and testimony in the court below, but did not specify any particular ground 
of appeal, the court dismissed the appeal, and said, *'the appellant must put his 
finger on the point relied upon, or distinctly inform his adversary on what ground he 
alleges there is error in the judgment." Williams v. Cunningham, 2 Sand. S. C. 
R., 632. And see, Thompton v. Hopper, 1 Code Rep., 103. 

And where the appellant's affidavit set forth various objections, as having been 
taken at the trial and overruled, but did not state the grounds on which the party 
appealed, the court dismissed the appeal because of this omission. Sullivan v. Me- 
Donaldy 2 Sand. S. G. R., 632, in note. 

Where an appeal was on the ground that judgment bad been entered for the 
plaintiff for an amount greater than the sum demanded by the summons, the court 
said, " An objection to the entire appeal is taken, on the ground that the affidavit on 
which the appeal is founded omits to set forth the substance of the testimony in the 
court below. This objection should have been taken by a motion to dismiss the appeal 
and not upon the argument. We think, also, the objection unfounded. Where the 
appellant relies upon any point arising on the testimony, he must undoubtedly set 
forth its substance. But where his whole reliance is upon an error which does not 
grow out of the testimony, and which no possible state of the evidence could remedy, 
it cannot be necessary for him, in addition to such point, to set forth the evidence. 
The statute, in its true construction, requires the appellant to state the substance of 
the proceedings, where the alleged error consists in them, and the testimony, where 
the latter bears on the question sought to be presented to the appellate court. It does 
not require both, when the error is founded solely upon the one or the other. Par" 
tridge v. Thayer, 2 Sand. S. 0. R., 227. 

And it was held, in one case decided under the code of 1848, that the omitting 
to aver, in an affidavit on appeal, that the affidavit contains a statement of the sub- 
stance of the testimony and proceedings before the justice, is not fatal to the appeal. 
The respondent, if dissatisfied, should serve a counter affidavit, and that, unless he 
do so, he cannot object that there is any misstatement or omission in the appellant's 
affidavit. Ib. Mulford v. Decker^ 1 Code Rep., 71. 

But the affidavit must state the judgment appealed from. Davis v. Lounshury, 
1 Code Rep., 71. 

864. [304.] (Amended.) — Copy of affidavit and notice of ap' 
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peal to be served and costs paid. — Tbe affidavit and a notice of 
appeal must, within the same time, be served on tbe justice and 
a notice of the appeal on the respondent, personally or by leav- 
ing it at his residence, with some person of suitable age and 
discretion, or in case the respondent is not a resident of the 
county, in the same manner on the attorney or agent, if any, 
who is a resident of such city or county, who appeared for 
him on the trial ; and the appellant must, at tbe time of the 
service of the notice of appeal on the justice, pay to him the 
costs of the action included in the judgment, together with 
two dollars costs of the return, which shall be restored to him 
in case the judgment is reversed and be included in the judg- 
ment, for costs on reversal. 

This flection, prior to amendment, was us follows: 

A copy of the affidavit, and a notice of appeal, shall, within the same time, be 
served on the justice and on the respondent, if he be a resident of the city or county, 
personally, or by leaving it at his residence with some person of suitable age and 
discretion, or if he be not a resident, on the attorney or agent, if any, who is a resi- 
dent of such city or county, who appeared for him on the trial. 

This section, before amendment, was identical, so far as it goes, with section 304 
of tbe code of 1848, and under that code, where the notice of appeal was served on 
the respondent's attorney, on motion to dismiss the appeal, on the ground that the 
notice, &.C., was not served on the respondent, it appeared by the appellant's affidavit 
that <' he used great diligence to make the service on the respondent, that he called 
at the residence of the respondent, in the city of New-York, and could not find her 
there, was referred to another house, where, it was said, she was gone to service, and 
on calling there, was told they did not know where she was, and finally, that she 
could not be found," the court held this insufficient to show that the respondent was 
not a resident of the city of New- York, and dismissed the appeal. Duffy v. Morgan^ 
2 8and. S. C.R., 631. 

And where, under the same code, within twenty days after judgment for the 
plaintiff, in a justice's court, the defendant served an affidavit and bond, pursuant to 
the requirements of the revised statutes, and the plaintiff disregarded the defendant's 
proceeding, and issued execution, the court, on the defendant's motion to set aside the 
execution, held, that no appeal was pending, and as more- than twenty days had 
elapRed since the rendition of the judgment, the defendant could have no relief. 
Purdy V. Harrison, 1 Code Rep., 54. 

<^ 356. [305.] Security to stay execution. If the appellant 
desire a stay of execution of tbe juclgment» he shall give se- 
curity as provided in tbe next section. 

§ 356. [306.] Form of undertaking. The security shall 
be a written undertaking, executed by one or more sufficient 
sureties, approved by the county judge, or by the court below, 
to the effect that if judgment be rendered against the appel- 
lant, and execution thereon be returned unsatisfied, in whole 
or in part, the sureties will pay the amount unsatisfied. 

^ 367. [307.] Execution, how stayed. The delivery of the 



»80 

undertaking to the court below shall stay the issuing of exe- 
cution ; or if it have been issued, the service of a copy of the 
undertaking, certified by the court below, upon the officer 
holding the execution, shall stay further proceedings thereon. 

§ 358. [308.] In case of death of juttvce^ undertaking to he 
Jiled. — Where, by reason of the death of a justice of the 
peace, or his removal from the county, or any other cause, 
the undertaking on the appeal cannot be delivered to him, it 
shall be filed with the clerk of the appellate court, and notice 
thereof given to the respondent, or his attorney, or agent, as 
provided in section three hundred and fifty-four, it shall, 
thereupon, have the same effect asif delivered to the justice. 

^ 359. [309.] Counter afidavitt allowed^ and when and how 
served. — When the affidavit and notice of appeal shall have 
been served, the respondent may supply or correct material 
omissions or misstatements therein, by an affidavit on his part, 
a copy of which shall be served on the justice, and also on the 
attorney, if any, who prosecutes the appeal, or if there be none, 
on the appellant, within ten days after receiving notice of the 
appeal. 

^ 360. [311.] Return^ when and how made and compelled. — 
The court below shall, thereupon, after ten days, and within 
thirty days after service of the notice of appeal, make a return 
to the appellate court of the testimony, proceedings and judg- 
ment, and file the same, with the affidavits, in the appellate 
court, and may be compelled to do so by attachment. But 
no justice of the peace shall be bound to make a return, unless 
the fee prescribed by the last section of this chapter be paid 
on service of the notice of appeal. 

If ih'ui fee be not paid on lemce of notice of appeal, the right of appeal ia lost. 
Van Heuaen v. Kirkpatriek, 5 Pr. R., 422. 

In McCafferty v. Kelly, (2 Sandf. S. C. R, 637,) an appeal from the marine 
ooart, on the cause bein|f called for argument, it appeared that the affidavits were 
conflictioj;, and that the return set forth only the testimony in respect of which the 
parties differed in their affidavits ; it was held, that the return must contain all the 
testimony, as the court can look solely at the return, and as the retom was defective, 
the parties roust call for a further return, and a further return was ordered. 

On an appeal from a justice's court, the return of the justice most state the 
whole of the proceedings in the court below. BeUhaw v. Co/tc, 3 Code Rep., 184. 
But a judgment will not be reversed, for a defect in the return. Klenck v. DeForeat, 
ib., 185. 

§ 361. [312.] How made if justice be out of office. — When 
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a justice of the peace, by whom a judgment appealed from 
was rendered, shall have gone out of office before a return is 
ordered, he shall nevertheless make a return in the same man- 
ner, and with the like effect, as if he were still in office, 

§ 362. [313.] Further return may be ordered, — If the return 
be defective, the appellate court may direct a further or 
amended return as often as may be necessary, and may com- 
pel a compliance with its order, by attachment. 

Seei note to seotion 360. 

§ 363. [314.] If justice he dead^ insane, or absent. — If a jus- 
tice of the peace whose judgment is appealed from, shall die, 
become insane, or remove from the State, the appellate court 
may examine witnesses on oath, to the facts and circumstances 
of the trial or judgment, and determine the appeal, as if the 
facts had been returned by the justice- If he shall have re- 
moved to another county within the State, the appellate court 
may compel him to make the return, as if he were still within 
the county where the judgment was rendered. 

8ee Peck y. Foot, 4 Pr. R., 425. 

^364. [316.] Hearing upon return. — Dismissing appeal if 
not brought on. — If a return be made, the appeal may be 
brought to a hearing at a general term of the appellate court, 
upon a notice by either party of not less than eight days. It shall 
be placed upon the calendar and continue thereon without 
further notice, until finally disposed of; but if neither party 
bring it to a hearing before the end of the second term, the 
court shall dismiss the appeal, unless it continue the same, by 
special order, for cause shown, 

Under the code of 1848 the appeal given by this chapter in cases arising in the 
city of New- York, was to the superior court of that city, and it was there held that 
the appellate court would not give a judgment of reversal if the respondent failed to 
appear, without first investigating the merits of the cue ; but where the respondent 
alone appeared, the judgment would be affirmed as of course. Bellamy v. Alexander, 
1 Code Rep.^ 64. Geraghty v. Malone, 1 Code Rep., 94. It was afterwards decid- 
ed that the judgment appealed from will be reversed by default if the respondent do 
not appear to argue the appeal. Whitney v. Bayard, 2 Sand. S. C. R. , 634. 

§ 365. [316,] To be heard on original papers. — The ap- 
peal shall be heard on the original papers ; and no copy thereof 
need be furnished for the use of the court. 

<^ 366. [317.] (Amended.) — Judgment on appeal. — Upon 
the hearing of the appeal, the appellate court shall give jadg- 

18 
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ment according to the justice of the case, without regard to* 
technical errors and defects which do not affect the merits. In 
giving judgment, the court may affirm or reverse the judgment 
of the court below, in whole or in part, and as to any or all the 
parties, and for errors of law or fact.* If the appeal is found- 
ed on an error in fact in the proceedings, not affecting the 
merits of the action, and not within the knowledge of the jus- 
tice, the court may determine the alleged error in fact on affi- 
davits, and may in its discretion inquire into and determine 
the same upon examinations of the witnesess. If the defendant 
failed to appear before the justice, and it is shown by the affi- 
davits served, or otherwise, that manifest injustice has been 
done, and the defendant satisfactorily excuses his default, the 
court may in its discretion, set aside or suspend the judgment, 
and order a new trial before the same or any other justice, at 
such time and place, and on such terms as the court may deem 
proper. The parties must appear before the justice according 
to the order of the court, and the same proceedings must there- 
upon be had in the actiop, as on the return of a summons 
personally served. 

Before amendment the section ended where the asterisk is placed. The section 
before amendment was identical with section 317 of the code of 1848, upon which 
in a case where the sammons claimed only QoO, and the plaintiff in the absence of 
the defendant took jadgment for (91, on appeal from sach judgment it was alleged 
that only $50 was claimed by the inadvertence of the clerk of the court, and that the 
court under this section would rectify the error, the court said the difficulty is that 
we cannot know what are the merits of the case beyond the $50. The defendants , 

had no opportunity to be heard in their defence as to the surplus beyond that sum. 
We can see there was no defence to the extent of $50, but beyond that we have no ' 

information. The appeal was allowed. Partridge v. Thayer, 2 Sand. S. C. R., 
227. 

Although the appellate court will not weigh the evidence below so as to reverse^ 
if it merely preponderates against the judgment, yet a material defect of proof is fatal 
to the judgment Carter v. DaUimore, 2 Sand. S. C. R. , 222. 

§ 367. [318.] Judgment roll, — To every judgment upon 
an appeal there shall be annexed the affidavits or return on 
\vhicb it was heard, which shall be filed with the clerk of the 
court, and shall constitute the judgment roll. 

§ 368. [321.] Costs, how axmrded. — If the judgment be 
affirmed, costs shall be awarded to the respondent. If it be 
reversed, costs shall be awarded to the appellant. If it be 
affirmed in part, the costs, or such part as to the court shall 
seem just, may be awarded to either party. i 

I 
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^ 369. [322.] Ordering restitution, — ^If the judgment below, 
or any part thereof, be collected, and the judgment be after- 
wards reversed, the appellate court shall order the amount 
collected to be restored with interest from the time of collec- 
tion. The order may be obtained upon proof of the facts 
made at or after the bearing, upon a previous notice of six 
daj's. 

Where a jod^ment of the court helow has been paid before writ of error brought, 
but not satisfied of record ; on reversal thereof, the plaintiff in error cannot enter a 
suggestion and award restitution of payment in his record of reversal, without leave 
of the court. 

It is otherwise where the judgment below is satisfied of record. There the evi- 
dence of payment comes up with the record, and restitution is a matter of course. 
Sheridan v. Mann, 5 Pr. R., 301, 3 Code Rep., 213. 

^ 370. [323.] Setting off costs and recovery. — If, upon an 
appeal, a recovery be had by one party, and costs be awarded 
to the other, the appellate court shall set off the one against 
the other, and render judgment for the balance. 

<^371. [324.] (Amended.) — The costs on appeal — The fol- 
lowing fees and costs, and no other except fees of officers 
and disbursements, shall be allowed on appeals : 

To the appellant, on reversal, fifteen dollars. 

To the respondent, on affirmance, twelve dollars. 

To a justice of the peace for his return, trvo dollars. 

If the judgment appealed from be reversed in part, and 
affirmed as to the residue, the amount of costs allowed to either 
party shall be such sum as the appellate court may award, 
not exceeding ten dollars. 

If the appeal be dismissed for want of prosecution, as pro- 
vided by section 364, no costs shall be allowed to either party. 

The amendment to this section is the allowance of two dollars instead of one dol- 
lar to a, justice of the peace for his return. 

Where an appeal from a judgment rendered by a justice of the peace, is hear4 
by the supreme court, because of the incompetency of the county judge to hear the 
appeal, the successful party will recover the same costs as if the appeal had been de- 
cided by the county judge. He is not in such case entitled to tax the same amooat 
of costs as on an appeal from a judgment of a county court. Taylor v. Seeley, 3 C. 
R.,84. 

On bringint; an appeal from a justice's court, to the county judge, the payment 
of the fee of the justice for making the return to the appeal, must be made at the 
time of the service of the notice of appeal. It is ground for dismissing the appeal, 
where the return is not made in consequence of the non-payment of such fee. And 
the justice cannot be compelled to make the return unless the fee be paid at the time 
notice of appeal is served. Van Heusen v. Kirkpatrickt 5 Pr. R., 432. 
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Chapter I. 
Snbmitting a controversy , without action, 

Skction 372. Controversy how submitted without action. 

373. Judgment on, as in other cases, but without costs. 

374. Judgment may be enforced, or appealed from, as in an action. 

^ 372. [325.] Controversy f how submitted without action,-^ 
Parties to a question in difference, which might be the sub- 
ject of a civil action, may, without action, agree upon a case 
containing the facts upon which the controversy depends, and 
present a submission of the same, to any court which would 
have jurisdiction, if an action had been brought. But it 
must appear by affidavit, that the controversy is real, and 
the proceeding in good faith, to determine the rights of the 
parties. The court shall thereupon hear and determine the 
case, at a general term, and render judgment thereon, as if an 
action were depending. 

See rale 33, of sapreme coart mlet. 

^ 373. [326.] Judgment on, as in other cases hut without costs* 
— Judgment shall be entered in the judgment book, as in 



285 

other cases, but without costs, for any proceeding prior to no- 
tice of trial. The case, the submission, and a copy of the 
judgment shall constitute the judgment roll. 

§ 374. [327.] Judgment may be enforced or appealed /rom, 
as in an action, — The judgment may be enforced in the same 
manner, as if it bad been rendered in an action, and shall be 
subject to appeal in like manner. 

Chapter IL 

Proceedings against joint debtors^ heirs^ devisees, legatees, and 

tenants holding under a judgment debtor. 

Sbction 375. Partiea not summoned in action on joint contract, may be ■ummoned 

after judgment. 

376. If judgment debtor dioi his representatives may be summoned. 

377. Form of summons. 

378. To be accompanied by affidavit of amount due. 

379. Party summoned may answer and defend. 

380. Subsequent pleadings and proceedings same as in an action. 

381. Answer and reply to be verified as in an action. 

^ 375. [328.] Parties not summoned in action on joint con" 
tract, may be summoned ajler judgment. — When a judgment 
shall be recovered against one or more of several persons, 
jointly indebted upon a contract, by proceeding as provided 
in section 136, those who were not originally summoned to 
answer the complaint, may be summoned to show cause why 
they should not be bound by the judgment, in the same man- 
ner as if they had been originally summoned. 

^ 376. [329.] If judgment debtor die, his representatives may 
be summoned* — In case of the death of a judgment debtor after 
judgment, the heirs, devisees, or legatees of the judgment 
debtor, or the tenants of real property owned by him and af- 
fected by the judgment, may, after the expiration of three 
years from the time of granting letters testamentary, or of ad- 
ministration upon the estate of the testator or intestate, be sum- 
moned to show cause, why the judgment should not be en- 
forced, against the estate of the judgment debtor in their hands 
respectively, and the personal representatives of a deceased 
judgment debtor, may be so summoned, at any time within one 
year after their appointment. 
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§ 377. [330.] Form of summons. — The summons provided 
in the last two sections, shall be subscribed by the judgment 
creditor, his representatives, or attorney ; shall describe the 
judgment, and require the person summoned to show cause, 
within twenty days after the service of the summons; and 
shall be served in like manner as the original summons. 

^ 378. [331.] To he accompanied by affidavit of amount 
due. — The summons shall be accompanied by an affidavit of 
the person subscribing it, that the judgment has not been 
satisfied, to his knowledge or information and belief and shall 
specify the amount due thereon. 

^ 379. [332.] Party summoned may answer and defends — 
Upon such summons, the parly summoned may answer with- 
in the time specified therein, denying the judgment, or setting 
up any defence which may have arisen subsequently; and in 
addition thereto, if he be proceeded against according to sec- 
tion 376, he may make the same defence which he might 
have originally made to the action, except the statute of limi- 
tations. 

^ 380. [333.] Subsequent pleadings and proceedings same as 
in an action. — The party issuing the summons, may demur 
or reply to the answer, and the party summoned may demur 
to the reply, and the issues may be tried, and judgment may 
be given, in the same manner as in an action, and enforced 
by execution, or the application of the property charged to the 
payment of the judgment, may be compelled by attachment, 
if necessary. 

^ 381. [334.] Answer and rejdy to be verified, as in an ac- 
tion. — The answer and reply shall be verified in the like cases 
and manner, and be subject to the same rules, as the answer 
and reply in an action. 



Chapter III. 
Canfesnon of Judgment^ without Action, 

ISkotion 383. Judgment may be conferaed for debt doe or contingent liability. 

383. Statement in writing and form thereof. 

384. Filing same and entering judgment. 

§ 382. [336.] Jvdgment may he confessedifor debt due, or con- 
-tingent liability. — A judgment by confession may be entered, 
without action, either for money due or to become due, or to 
secure any person against contingent liability on behalf of 
the defendant, or both, in the manner prescribed by this 
<;hapter. 

It haa been held that a confeeiion of Judgment out of court in an action of tort^ 
ia not within or authorized by the code. Boutette v Owen, 2 Code Rep., 40. 2 Sand. 
S. C. R.y 655. 

A confession of judgment by a defendant in custody at the suit of the penwn in 
"whose fayor the judgment is confened, made without the presence of counsel or the 
advice of some attorney named by the defendant, and attending at his request to inform 
him of the nature and eflbct of the confession before he signs it, is void, and will be 
:aet aside on motion. lb. 

The provision of the Revised Statutes, forbidding the setting aside a judgment 
for irregularity after one year (2 R. S., 282., s. 2,) does not prevent the setting aside 
a judgment by confession after that period for the want of a sufficient statement. — 
Manufae. B^k v. St. John, 5 Hill, 497. Manujac. B'k v. Boyd, 3 Denio, 257. But 
•ee, Park v. Church, 1 Code Rep., N. S., 47. 

§ 383. [336.] Statement in writings and form thereof — A 
statement in writing must be made, signed by the defendant, 
and verified by his oath, to the following efiect : 

1. It must state the amount for which judgment maybe 
entered, and authorize the entry of judgment therefor. 

2. If it be for money due or to become due, it must state 
concisely the facts out of which it arose, and must show that 
the sum confessed therefor is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against 
a contingent liability, it must state concisely the facts consti- 
tuting the liability, and must show, that the sum confessed 
therefor does not exceed the same. 

Where a confession of judgment commenced with the tiUe of the cause, and 
then proceeded thus : ** Judgment is hereby confessed in this cause, for the sum of 
$1413," &c.; the statement being signed and sworn to by the defendant, held, that 
it was a sufficient authority under the code, to enter judgment. This part of the 
statute is directory merely. One year bars all relief for irregularity in entering judg- 
ment (2 R. S., 282, § 2.) 

Where an execution contains all the 
|>re0cribes the form), it is sufficient 
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Therefore, objections that it is not issued '^ in the 
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name of the people," nor '< teeted in the name of the chief justiee or any jodge," and 
is not " on its face made returnable within aizty days," are unavailaUe where there m- 
an endorsement on the back directing the sheriff to return it in sixty days. Park y. 
Church, 1 Code Rep., N. S., 47. 

§ 384. [337.] (Amended.) — Judgment and execution. — 
The statement may be filed with a county clerk, or with the 
clerk of the superior court of the city of New-York, who shall 
endorse upon it, and enter in the judgment book, a judgment 
of the supreme or said superior court, for the amount confess*^ 
ed, with five dollars costs ;* together with disbursements^ 
The statement and affidavit, with the judgment endorsedi 
shall thenceforth become the judgment roll. Executions may 
be issued and enforced thereon, in the same manner as upoa 
judgments in other cases in such courts. When the debt for 
which the judgment is recovered is not all due, x>r is payable 
in instalments, and the instalments are not all due, the execu- 
tion may issue upon such judgment for the collection of such 
instalments as have become due, and shall be in the usual 
form, but shall have endorsed thereon, by the attorney or 
person issuing the same, a direction to the sheriff to collect 
the amount due on such judgment, with interest and costs, 
which amount shall be stated, with interest thereon, and the 
costs of said judgment. Notwithstanding the issue and col- 
lection of such execution, the judgment shall remain as se- 
curity for the instalments thereafter to become due ; and 
whenever any further instalments become due, execution may, 
in like manner, be issued for the collection and enforcement 
of the same. 

Before amendment, the section stopped were the asterisk is placed. 

The court will not allow a party to sufer by the omissions or mistakes of a* 
clerk, attorney, or other officer of the court, wliere a substantial right is involved. 
Neele v. Berry hill, Clark v. Berryhill. Gibbs v. Berry hill, 4 Pr. R., 16. 

Thus, two written statements, duly verified, were filed by an attorney with the 
clerk of the county, for the purpose of having judgments entered by confession, 
(against the same defendant) without action. And the clerk entered in the judg- 
ment book, judgments of the supreme court for the respective amounts confessed, 
with costs ; bat omitted to endorse the same upon the statements as directed by thia 
section, (section 997 in code of 1848). On a subsequent day another written state- 
ment against the same defendant, by a different attorney, was filed by the same clerk, 
and judgment by confession thereon was perfected regularly in all respects, pursuant 
to the code aforesaid — ihe last mentioned attorney knowing of the omissions in the 
two first cansea On a day subsequent to the entry of this last judgment, the attor- 
ney in the two first causes consented that the clerk re-enter the two first named 
judgments by making the proper endorsements, &;c., to perfect the same regularljr 
— which was done — ^making them subsequent to entry and lien to the judgment 
first regularly entered. On a motion in behalf of the plaintifis in the two causes. 
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fint mentioned for an order reqairingr the clerk to endorse on the statements as of the 
time they were originally filed, and that the judgments be entered in the judgment 
book and docketed as of the same day, the order was granted and the re-entry va- 
cated, lb. 



Chapter IV. 

Offers of the defendant to compromise the whole or a part of the 

action,^ 

SiOTioN 385. Defendant may serve offer to compromise and the proceedings 

thereon. 

386. Defendant may offer to liquidate damages conditionally. 

387. Effect of acceptance or refusal of offer. 

§885. [338.] (Amended.) — Offer of compromise. — The de- 
fendant may, at any time before thd trial or verdict, serve 
upon the plaintiff, an ofier in writing to allow judgment to 
be taken against him, for the sum or property, or to the effect 
therein spepiGed, with costs. If the plaintiff accept the offer» 
and give notice thereof in writing within ten days, he may 
file the summons, complaint and offer, with an affidavit of no- 
tice of acceptance, and the clerk must thereupon enter judg- 
ment accordingly. If the notice of acceptance be not given, 
the offer is to be deemed withdrawn, and cannot be given in 
evidence, and if the plaintiff fail to obtain a more favorable 
judgment, he cannot recover costs, but must pay the defend- 
ant's costs from the time of the offer. 

This section was substituted for 338 of the code of 1848, with which prior to ita 
amendment it was identical. The material amendment to this section is the striking 
out at the commencement the words. '* In an action arising on contract." It is 
presumed that an offer may now be made in every action. Upon ^tion 338 of 
the code 1848, it was held that an offef in writing to allow judgment to be taken 
against the defendant slgoed by his attorney, is equivalent to an offer signed by the 
defendant Sterne v. BentUy, 1 Code Rep., 109, 3 Pr. R., 331. 

We may notice that the section before amendment was that the dafeudant might 
serve " an offer in writing" the amended section omits the words ** in writing,^* 
and only used the word '* offer." As however the offer is to be served, we presume 
it must still be in writing. The term costs in this section it is said, embraces merely 
the ordinary costs in the suit, and not the extra allowance spoken of in sections 308 
and 309, so that although a defendant against whom a judgment is obtained for a less 
amount than he offered in writing, to allow judgment to be taken against him, is en- 
titled to costs from the time of the offer, yet he is not entitled to an extra allowance 
under sections 308 and 309. McLeea v. Avery, 3 Code Rep., 104, 4 Pr. R, 441. 

* It seems that the code has not repealed the provisions of the revised statues re- 
lative to a tender after suit brought. (2 R S., 553, ss. 20, 21, 22.) See note to sec- 
tion 322. 
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<^ 386. [339.] Defendant may offer to liquidate damages con- 
ditionally. — In an action arising on contract, the defendant 
may, with his answer, serve Upon the plaintiff an offer in 
writing, that if he fail in his defence, the damages be assessed 
at a specified sum; and if the plaintiff signify his acceptance 
thereof in writing, with or before the notice of trial, and on the 
trial have a verdict, the damages shall be assessed accordingly. 

387. [340.] Effect of acceptance or refusal of offer. — ^If the 
plaintiff do not accept the offer, he shall prove his damages, 
as if it had not been made, and shall not be permitted to give 
it in evidence. And if the damages assessed in his favor shall 
not exceed the sum mentioned in the offer, the defendant 
shall recover his expenses, incurred in consequence of any 
necessary preparation or defence in respect to the question of 
damages. Such expense shall be ascertained at the trial. 



Chapter V. 
Admission or Inspection of Writings. 

Section 388. A party may be required to admit a paper to be greonine, or pay ex- 
pense of proving it Inspection and copy of books, papers and 
documentSi how obtained. 

^ 388. [341-342.] Inspection and copy of books, papers, and 
documents, how obtained. — Either parly may exhibit, to the 
other, or to his attorney, at any time before the trial, any pa- 
per, material to the action, and request an admission in writing 
of its genuinenjBss. If the adverse party or his attorney fail 
to give the admission, within four days after the request, and 
if the party exhibiting the paper, be afterwards put to expense 
in order to prove its genuineness, and the same be finally 
proved or admitted on the trial, such expense to be ascertain- 
ed at the trial, shall be paid by the party refusing the admis- 
sion ; unless it appear to the satisfaction of the court, that 
there were good reasons for the refusal.* The court before 
which an action is pending, or a judge or justice thereof, may 
in their discretion, and upon due notice, order either party to 
give to the other, within a specified time, an inspection and 
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copy, or permission to take a copy, of any books, papers and 
documents in his possession, or under his control, containing 
evidence relating to the merits of the action, or the defence 
therein. If compliance with the order be refused, the court, 
on motion, may exclude the paper from being given in evi- 
dence, or punish the party refusing, or both. 

This section is substituted for sections 341 and 342 in the code of 1848. The 
asterisk divides this section into parts corresponding to the division in the code of 
1848. The section 342 of the code of 1848, used only the word ** papers," and not 
'* books, papers, and documents," and it was held that that section applied only to 
" papers*' and not to *' books,** and that to obtain an inspection, &c., of " books" it 
was necessary to resort to a petition under the revised statutes. (2 R. S., 199, 200,) 
Sill, J., said the only effect of this section is to sanction by legislative enactment part of 
rule 29 oft he supreme court, (supreme court rules of 1847.) It applies only to " papers^* 
not to ** books,** and omits the requirement that the copy should be verified, which 
the courts deemed proper, to guard against imposition and fraud by serving false 
copies. 

Formerly a paper might be ordered to be deposited, thus enabling the party to 
inspect or take a copy of it. The revised statutes authorized the order when the 
court or officer deemed it proper, and the new law refers it to the discretion of the 
court or justice. A proper exercise of this discretion could require undoubtedly to 
•how substantially what is required by the 28th rule, (roles of supreme court 1847.) 
This section, 342 (now 388,) omits to direct the particular manner in which the in- 
spection and copy are to be obtained, leavin^r it to be prescribed by the court. In my 
opinion, the standing rules of the court regulate alike the practice in this section, and 
the statute in force when the code took effect, or in other words, this section has not 
in any manner changed the practice or given any new additional remedy. 

The former practice of the court is retained by sections 389 (now 470,) 390 (now 
471.) Follett V. Weed, 1 Code Rep., 65. 

This section does not repeal the provision of the revised statutes on the same sub- 
ject, and the two systems may well stand together. If a party come by petition un- 
der the revised statutes, and ask for a discovery, he has a right to it It is a different 
proceeding from that under the code. The conrt exercises different powers in respect 
of it, having a discretion as to the manner of ordering it, and there being provided a 
different mode of enforcing the discovery. There is no incongruity between the 
two systems, and they may stand together. 

The new rules of the supreme court show the conrt did not deem the code to have 
superseded the old system. That court has made rules which carry out the latter, 
in respect of sworn copies and the like. The application before us comes under. the 
old system. There is not enough in the papers to show why or how it is necessary 
to have the discovery asked, in order to prepare the answer. This should be shown 
as well as the nature of the documents. Per Sandford, J., in Stanton v. Del. Mut. 
Int. Co,, 2 Sand. S. C. R., 662, and see Moore v. Pentx, ib., 664. Follett v. Weed, 
1 Code Rep., 65. Brown v. Babcoek, ib., 66. Powers v. Elmendorf, 2 ib., 44. 

The order may be made at any stage of the action. Milter v. Mather, 5 Pr. R., 
160. But it is not granted as a matter of course. Hooker v. Mathewe, 1 Code 
Rep., 108. Roome v. Webb, 3 Pr. R., 327. It has been made after a cause was 
partly heard. Mechanics* Bank v. Jamee, 2 Code Rep., 46. The discovery is not con- 
fined to the cases mentioned in the 8th rule. Exchange Bank v. Monteath, ib., 148. 
The facts requisite for the making the order may be shown by the affidavit of one 
not a party to the suit Ib. To excuse himself from making the discovery ordered, 
the party must swear positively the papers are not in his possession or under his con- 
trol. Southart v. Dwight, 2 Code Rep., 83. The order will be granted to enable a 
defendant to make his defence. Powers v. Elmendorf, 2 Code Rep., 44. 

See supreme conrt rules, 8, 9, 10, 11, and note to section 389. 
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Chapter VI. 
Examination of Parties. 

SiCTZON 389. AetioDi for diacoveiy, aboliahed. 

390. A party may examine his adyenary as a witne«, on the trial. 

391. Sach ezamination also allowed before trial. Proceedingi therefor. 

392. Party, how compelled to attend. 

393. Testimony of party may be rebutted. 

394. Effect of refusal to testify. 

395. Testimony by a party not responsive to the inquiriesi may be rebut- 

ted by the oath of the party calling him. 

396. Persons for whom action is brought or defended, may be examined. 

397. Elxamiuation of co-plaintilf or c^efendanL 

§ 389. [343.] Action for discovery abolished. — No action to 
obtain discovery under oath, in aid of the prosecution or de- 
fence of another action, shall be allowed, nor shall any ex- 
amination of a party be bad, on behalf of the adverse party» 
except in the manner prescribed by this chapter. 

Sections 389 to 394 inclusive, correspond with sections 343 to 346 in the code of 
1848, and those sections,* it was suggested, enabled a party to obtain a discovery of 
books and papers by a sobpcsna duces tecum, and by implication superseded the stat- 
ute and rules relating to the discovery of books. 5lc., but per Sill, J., this part of the 
code is in derogation of common law rights, ana it is made a question whether upon a 
strict construction it gives any remedy other than an oral examination. No other is 
expressly given, but 1 do not feel called upon to decide the point It is suggested 
that this section takes away the power to order sworn copies of papers to be deliver- 
ed, on the ground that that is a discovery under oath. This section abolishes actions 
to obtain discovery. The proceeding to obtain a discovery of books, &.C, is not an action. 
This restriction does not apply. Follett v. Weed, I Code Rep., 65. This section does not 
apply to prevent an ezamination of a debtor in a proceeding supplementary to an 
execution. Dunham v. Nicholson, 2 Sand. S. C. R., 636, and see Quick v. Keeler^ 
ib., 231. 

^ 390. [344.] A party may examine his adversary as a vnt- 
ness on the trial. — A party to an action may be examined as a 
witness, at the instance of the adverse party, or of any one 
of several adverse parlies, and for that purpose may be com- 
pelled, in the same manner, and subject to the same rules of 
examination as any other witness, to testify, either at the trial, 
or conditionally, or upon commission. 

In Partin v. Thacketone, (1 Code Rep., 66,) in the superior court, the plaintiflb 
after issue joined, obtained an order for the defendants residing in the city of New- 
York, to attend and be examined before the trial. The defendants attended and ob- 
jected that this section did not warrant the plaintiffs* proceeding ; that this section 
only authorized the examination of the party to the action before the trial upon com- 
mission when he resided out of the State, or conditionally on the grounds prescribed 
in the revised statutes for taking testimony conditionally ; botSandford, J., after ad- 
vising with his associate justices, directed the defendants to submit to examination, 
and said, '* it b difficult to give any satisfactory operation to the word * conditionally ' 
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in this section. It ctearly does not mean that the party cannot be examined on the 
trial when residing here, in no other oases than those in which a witness may be ex- 
amined conditionally under the roYised statutes, because the 39lBt section is positive 
and express that the examination may be had before the trial, at the option of the 
party claiming it Moreover, an examination at the trial does not seem to be con- 
templated after such an examination as that now ordered. This proceediugr is ex- 
pressly, instead of beinjjr had on the trial, and the examination may be read by either 
party on the trial (section 392.) The examination before the trial is designed to aid 
parties in preparing for trial, irrespective of the residence of the party sought to be ex- 
amined, or the probability of his bein^r able to attend the trial." lb., and see Ander- 
son r.Joknson, 1 Code Rep., 95. Miller v. Mather^ 2 ib,, 101. But in Balbiani 
y. Graaheim, 2 Code Rep., 75, Campbell, J., intimated an opinion that a party to the 
suit residing in the city of New-York, could only be examined as a witness before the 
trial in the cases prescribed for a conditional examination by the revised statutes, and 
the same was held by Horlbut, J., in Bennett v. Hughes, 1 Code Rep., 4. On mo- 
tion by the defendant to examine the plaintiff as a witness, the latter residing in the 
State of Pennsylvania, and more than one hundred miles from the city of New 
York, the superior court said, there is no doubt that the commission ought to 
issue in this case, and granted the motion. Brockway or Brockley v. Stanton y 1 Code 
Rep., 128. 3 Code Rep., 206. 

The issuing of a commission to take the testimony of a witness out of the State, 
though usually directed, is not a matter of strict right, but is in the discretion of the 
court, and where a commission is likely to produce great injury to the adverse party, 
terms will be imposed, and in extreme cases the commission will be wholly refused. 
Ring y. Mott, 2 Sand. S. C. R., 683. 

In a suit brought against two defendants to recover money advanced by plain- 
tiffs to one defendant, (Davenne,) to make purchases on the joint account of both 
defendants, the defence was that Davenne's purchase was not on the joint account 
On the trial, the testimony of Davenne, taken on commission, was received aAer 
objection by the other defendant, as evidence for the plaintiff; and on motion for a new 
trial, the court, Oakley. Ch. J., and Sandford, J., said : '* As to the competency of 
Davenne, the plaintiff, by the code, was entitled to examine him as a witness against 
liis co-defendant, (section 390, 397). Neither is he a person for whose immediate 
benefit the suit was prosecuted, within the meaning of section 399, if he had not been 
a party to the suit Charleeton Bank v. Emeric, 2 Sand. S. C R., 718. 

In an action against the Mayor, Aldermen, dec, of the city of New-York, one of 
the Aldermen may be called by the defence as a witness. Pack v. Mayor, ^c, of 
N. y., 3 Coms., 489. 

The code does not render a wife a competent witness for or against her husband. 
Pillow and Wife v. Bushnell, 2 Code Rep., 19, and see also Erwin v. Smaller, H 
Sand. S. C. R., 340 ; Haebrouek v. Vandervnort, 9 Leg. Obs., 249. 

A defendant cannot be examined as a witness in his own behalf. Doughty v. 
Bu9teed,3 Code Rep., 187. See supreme court rules 68 and 70. 

This section is identical with section 344, and that section was held not to ap- 
ply to an examination of one co-defendant by another, but then the code of 1848 
contained no provision analogous to that in section 397 of this Code. Roberte v. 
Thompson, 3 Pr. R., 321. 

^391. [345.] Such examination also allowed before trial* 
Proceedings therefor. — The examination, instead of being had 
at the trial, as provided in the last section, may be had, at 
any time before the trial, at the option of the party claiming 
It, before a judge of the court, or a county judge, on a pre- 
vious notice to the party to be examined, and any other ad- 
verse party, of at least five days, unless, for good cause 
shown, the judge order otherwise. But the party to be ex- 
amined, shall not be compelled to attend in any other county 
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than that of his residence, or where he may be served with a 
summons for his attendance. 

In Taggard y. Gardner, 2 Code Rep., 82, the qaestion was raieed whether one 
party to a suit could under this section examine the adyerse party as a witness be- 
fore the trial, without an order of the court or a jud|^ for that purpose first obtained. 
And it was decided that he could, as all that is necessary for one party to obtain the 
examination of an adverse party, is to i^iye such adverse party a previous notice, to 
attend and be examined, of at least five days, and that the only case in which an or- 
der for the examination is necessary, is where the party seeking the examination wish- 
es it to be bad on a shorter notice than five days. On one party to a suit being 
served by his adversary, with a previous notice of five days to attend and be exam- 
ined, and on being served with a subpoena to testify, and on being paid the nsual fee 
payable to a witness subpoenaed to attend a trial, it is his duty to attend and submit 
to be examined, and on his making default in either of these particulars, he will be 
liable to be punished as for a contempt of court And see note to section 390. 

§ 392. [346.] Party t how compelled to attend. — The party 
to be examined, as in the last section provided, may be com- 
pelled to attend, in the same manner as a witness who is to 
be examined conditionally; and the examination shall be taken 
and Gled by the judge in like manner, and may be read by 
either party on the trial. 

See note to section 991. 

§ 393. [348.] Testim&ny of party may be rebutted. — The 
examination of the party, thus taken, may be rebutted by ad- 
verse testimony. 

In a ease tried in a justice's court the plaintiff called the defendant as a' witness ; 
and not being satisfied with the evidence given by the defendant, the plaintiff called 
witnesses to contradict the defendant, and the plaintiff had judgment From this 
judgment the defendant appealed to the court of common pleas for the city and coun- 
ty of New-York on the ground, that as the plaintiff had called the defendant, he the 
defendant thereby became the plaintiff's witness ; and it was not competent for the 
plaintiff to call witnesses to contradict his own witnesses ; but the court held other- 
wise, and affirmed the judgment. Armstrong v. Clark, 2 Code Rep., 143. 

^ 394. [347.] Effect of refusal to testify. — If a party refuse 
to attend and testify as in the last four sections provided, he 
may be punished as for a contempt, and his complaint, an- 
swer, or reply, may be stricken out. 

In Anderson y. Johnson, I Code Rep., 95, 1 Sand. S. C. R., 713, after issue on a 
joint defence the plaintiff obtained an order for one of the defendants to show cause 
10 Ay he should not be examined as a witness in the cause before the trial. The order 
was silent as to what would be the consequences if he failed to show cause. The de- 
fendant failed to show cause, and the plaintiff took an order recitiug the former order 
and defendant's default, and directing him to attend on the service of a subpoena at a 
time designated, and submit to be examined, or in default that his defence should be 
stricken out. The defendant appealed from this order, and it was set aside as not 
authorized by the first order, and the court said that on a default under the first or- 
der the plaintiff could ask nothing more than it contemplated in terms, beside, to give 
effect to the order would be to strike out a joint defence, and thus to punish partiea 
who had committed no offence. And see Taggard y. Gardner, 2 Code Rep., 82. 
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^ 395. [349.] Testimony by a parly not responsive to the in-- 
quiriesj may be rebutted by the oath of the party calling him* — 
A party examined by an adverse party, as in this chapter 
provided, may be examined on his own behalf, in respect to 
any matter pertinent to the issue. But if he testify to any 
new matter, not responsive to the inquiries put to him by the 
adverse party, or necessary to explain or qualify his answers 
thereto, or discharge when his answers would charge him- 
self, such adverse party may offer himself as a witness on 
bis own behalf, in respect to such new matter, and shall be 
so received. 

This section is identical with section 349 of the code of 1848 ; and under that 
section in a case where the defendant on the trial of a cause called the plaintiff as a 
witnesst and in reply to a question put to him hy the court, the plaintiff testified to 
new matter, going beyond the point to which ho was examined by his adversary, it 
was held, that the defendaut was entitled to offer himself as a witness for the purpose 
of answering such new matter. Myera y. MeCarihyt 2 Sand. S. C. R., 399. And 
see section 393. 

§ 396. [360.] Persons for whom action is brought^ or defend* 
edf may be examined. — A person for whose immediate benefit 
the action is prosecuted or defended, though not a party to 
the action, may be examined as a witnessi in the same man- 
ner, and subject to the same rules of examination, as if he 
were named as a party. 

§ 397. (Amended.) — Examination of co^laintiffy or co* 
defendant. — A party may be examined on behalf of his co- 
plaintiff or a co-defendant, as to an)' matter in which he is not 
jointly interested or liable with such co-plaintiff or co-defend- 
ant, and as to which a separate and not joint verdict or judg- 
ment shall be rendered. And he may be compelled to attend 
in the same manner as at the instance of an adverse party ; 
but the examination thus taken shall not be used in behalf of 
the party examined, unless he is examined at the instance of 
the adverse party. 

The section before amendment was as follows : A party may be examined on 
behalf of his co-plaintiff or co-defendant ; but the examination thus taken shall not 
be used on behalf of the party examined. And whenever, in the case mentioned 
in sections 390 and 391, one of several plaintiffs or defendants, who are joint con- 
tractors, or are united in interest, is examined by the adverse party, the other of such 
plaintifii or defendants may offer themselves as witnesses to the same cause of action 
or defence, and shall be so received. 

In an action on a promissory note made hy the defendants, who were partners. 
The defence was usury, and after the plaintiflb had proved their case, counsel for the 
defence offered Wilbur, one of the defendants, as a witness for his co-defendant 
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than that of his residence, or where he may be served with a 
summons for his attendance. 

In Taggard ▼. Gardner, 2 Code Rep., 83, the question was raised whether ono 
party to a suit could under this section examine the adverse party as a witness be- 
fore the trial, without an order of the court or a judge for that purpose first obtained. 
And it was decided that he could, as all that is necessary for one party to obtain the 
examination of an adverse party, is to gWe such adverse party a previous notice, to 
attend and be examined, of at least five days, and that the only case in which an or- 
der for the examination is necessary, is where the party seeking the examination wish- 
es it to be bad on a shorter notice than five days. On one party to a suit bein^ 
served by his adversary, with a previous notice of five days to attend and be exam- 
ined, and on being served with a subpoena to testify, and on being paid the usual fee 
payable to a witness subpoenaed to attend a trial, it is his duty to attend and submit 
to be examined, and on his making default in either of these particulars, he will be 
liable to be punished as for a contempt of court And see note to section 390. 

§ 392. [346.] Party^ how compelled to attend. — The party 
to be examined, as in the last section provided, may be com- 
pelled to attend, in the same manner as a witness who is to 
be examined conditionally; and the examination shall be taken 
and filed by the judge in like manner, and may be read by 
either party on the trial. 

See note to section 391. 

§ 893. [348.] Testim&ny of party may be rebutted. — The 
examination of the party, thus taken, may be rebutted by ad- 
verse testimony. 

In a case tried in a justice's court the plaintiff called the defendant as a' witneas ; 
and not being satisfied with the evidence given by the defendant, the plaintiff eallod 
witnesses to contradict the defendant, and the plaintiff had judgment. From this 
judgment the defendant appealed to the court of common pleas for the city and coun- 
ty of New-York on the ground, that as the plaintiff had called the defendant, he the 
defendant thereby became the plaintiff's witness ; and it was not competent for the 
plaintiff to call witnesses to contradict his own witnesses ; but the court held other- 
wise, and affirmed the judgment. AnMtrong v. Clark, 2 Code Rep., 143. 

^ 394. [347.] Effect of refusal to testify. — If a party refuse 
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to attend and testify as in the last four sections provided, he 
may be punished as for a contempt, and his complaint, an- 
swer, or reply, may be stricken out. 

In Anderton v. Johnson, 1 Code Rep., 95, 1 Sand. S. C. R., 713, after issue on a 
• joint defence the plaintiff obtained an order for one of the defendants to show cause 
why he should not be examined as a witness in the cause before the trial. The order 
was silent as to what would be the consequences if he failed to show cause. The de- 
fendant failed to show cause, and the plaintiff took an order reciting the former order 
and defendant's default, and directing him to attend on the service of a subpoena at a 
time designated, and submit to be examined, or in default that his defence should be 
stricken out. The defendant appealed from this order, and it was set aside as not 
authorized by the first order, and the court said that on a default under the first or- 
der the plaintiff could ask nothing more than it contemplated in terms, beside, to give 
effect to the order would be to strike out a joint defence, and thus to punish parties 
who had committed no offence. And see Taggard v. Gardner, 2 Code Rep., 82. 
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§ 395. [349.] Testimony by a party not responsive to the in- 
quiries j may be rebutted by the oath of the party calling him» — 
A party examined by an adverse party, as in this chapter 
provided, may be examined on his own behalf, in respect to 
any matter pertinent to the issue. But if he testify to any 
new matter, not responsive to the inquiries put to him by* the 
adverse party, or necessary to explain or qualify his answers 
thereto, or discharge when his answers would charge him- 
self, such adverse party may offer himself as a witness on 
his own behalf, in respect to such new matter, and shall be 
so received. 

This section is identical with section 349 of the code of 1848 ; and under that 
section in a case where the defendant on the trial of a caose called the plaintiff as a 
witness, and in reply to a question pat to him by the court, the pSaintiff testified to 
new matter, going beyond the point to which he was examined by his adversary, it 
was held, that the defendant was entitled to offer himself as a witness for the purpose 
of answering such new matter. Myera t. MeCarihy, 2 Sand. S. C. R.» 399. And 
see section 393. 

^ 396. [360.] Persons for whom action is brought^ or defendr 
edy may be examined. — A person for whose immediate benefit 
the action is prosecuted or defended, though not a party to 
the action, may be examined as a witnessi in the same man- 
ner, and subject to the same rules of examination , as if he 
were named as a party. 

§ 397. (Amended.) — Examination of co-ylaintiffj or co- 
defendant. — A party may be examined on behalf of his co- 
plaintiff or a co-defendant, as to an)' matter in which he is not 
jointly interested or liable with such co-plaintiff or co-defend- 
ant, and as to which a separate and not joint verdict or judg- 
ment shall be rendered. And he may be compelled to attend 
in the same manner as at the instance of an adverse party ; 
but the examination thus taken shall not be used in behalf of 
the party examined, unless be is examined at the instance of 
the adverse party. 

The section before amendment was as follows : A party may be examined on 
behalf of his co-plaintiff or co-defendant ; but the examination thus taken shall not 
be used on behalf of the party examined. And whenever, in the case mentioned 
in sections 390 and 391, one of several plaintiffs or defendants, who are joint con- 
tractors, or are united in interest, is examined by the adverse party, the other of such 
plaintifli or defendants may offer themselves as witnesses to the same cause of action 
or defence, and shall be so received. 

In an action on a promissory note made by the defendants, who were partners. 
The defence was usury, and after the plaintiflSi had proved their case, counsel for the 
defence offered Wilbur, one of the defendants, aa a witness foi his co-defendant 
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The plaintiffi objected to WUbnr'a being admitted to testify, and the eoort, Parker, 
J., euBtaioed the objection. Farmers^ and Meehanic9* Bank ▼. Wilbur and Rod- 
ley , 2 Code Rep., 33. But the general teroi held otherwise, and granted a new trial. 
1 Code Rep., N. S. 61. 

In BO action for a breach of contract, alleged by the plaiotifi to be the joint 
contract of the defendants, oue of the defendants (Doe) made no answer, and judg- 
ment for want of an answer was taken against him, the other defendant answered 
separately, denying that the contract declared on was the joint contract of him and 
the other defendant. On the trial Doe was examined as a witness for the plaintiff, 
and testified that the contract was made jointly by him and the defendant Roe. 
When the plaintiff had closed his case, the defendant Roe was offered as a witnen 
on his own behalf, for the purpose of contradicting (he evidence of Doe, and testify- 
ing that the alleged contract was not the joint contract of the defendants, the admis- 
sion of this evidence was objected to by the plaintiff, bat the objection was over- 
ruled, the evidence received, and the defendant Roe had a verdict in his favor. Com- 
ttock V. Doe and Roe, 2 Code Rep., 140. 

In actions for a tort commenced before the code, a defendant on whom process 
was not served, and who has not appeared, cannot be a witness for a co-defendant 
who he is liable to indemnify in case of a recovery. Dodge v. iieertU, 5 Pr. 

XV.| 8. 

Such a defendant is nominally a party to the action and interested. lb. And 
per Hand, J., I do not think section 3^7 removes the objection. If that section ap- 
plies to what were actions at law at all it is qualified by section 399. Ib» 

One of several defendants moved for a commission to examine his co-defendant 
out of the State as a witness. The affidavit in support of the motion was in the 
nsual form to obtain a commission to examine a foreign witness. It did not disclose 
the nature of the action, nor any facts to show whether or not the case was one 
in which the moving defendant could examine his co-defendant as a witnees on the 
trial. The court denied the motion. Merrifield v. Cooley, 4 Pr. R., 272. 

It was the manifest intent of the framers of the code to preserve substantially 
the benefits derived from the practice of examining parties in chancery, and the first 
clause of this section was intended as a substitute for the practice of examining par- 
ties as that practice was understood in the late court of chancery. Per Gridley, J., 
in Munson v. Hagerman, 5 Pr. R., 223-226. And one of two defendants charged 
with a joint offence cannot be a witness for the other. lb. 

In Parsons v. Pierce, 3 Code Rep., 177, it was held at general term, that in ac- 
tions for tort commenced under the code, one defendant may be called as A witneoi 
on behalf of his co-defendant. And that in actions commenced before the code 
went into effect, oue defendant may call his co-defendant as a witness, but he can 
testify only to such facts as would entirely acquit the party calling him. He cannot 
give testimony to affect the amount of damages merely. 

In Selkirk v. Waters, 1 Code Rep., N. S., 35, it was held that one co-defendant 
is a competent witness for another in all joint and several actions whether on con- 
tract or tort, and in all actions where a sepurate judgment could be rendered in favor 
of the co-defendant, provided the defendant called as a witness is not disqualified by 
reason of interest. 

In Johnson v. Wilson, (in note, 1 Code Rep., N. S., 40,) the New- York Common 
Pleas held that one co-defendant could not be examined for another in an action on 
a joint liability, whether on contract or tort. 

lu the Superior Court, Sandford, Mason, and Campbell, JJ., at general term, 
held, that in an action on a joint and several bond against three defendants, one of 
them being principal and the others sureties, the parties defendant might be exam- 
ined as witnesses for each other under this section. Mayor ^e, of N, IT., v. Prict, 
9 Leg. Obs., 255. 

See notes to sections 390, 399. 



Chapter VII. 

Examination of Witnesses.^ 

Section 398. No witness to be excluded by reason of interest 
399. To whom last section inapplicable. 

§ 398. [351.] No mtness to be excluded by reason of interest. 
— No person oflTered as a witness, shall be excluded by reason 
of his interest in the event of the action. 

§399. [362.] (Amended.) — To whom last section inapplica" 
ble. — The last section shall not apply to a party to the action, 
nor to any person for whose immediate benefit it is prosecuted 
or defended.* When an assignor of a thing in aclion or con- 
tract is examined as a witness, on behalf of any person de- 
riving title through or from him, the adverse party may offer 
himself as a witness to the same matter in his own behalf, 
and shall be |o received. But such assignor shall not be 
admitted to be examined in behalf of any person deriving 
title through or from him against an assignee or an executor, 
or administrator, unless the other party to such contract or 
thing in action, whom the defendant or plaintiff represents, is 
living, and his testimony can be procured for such examina- 
tion, nor unless at least ten days' notice of such intended ex- 
amination of the assignor, specifying the points upon which he 
is intended to be examined, shall be given in writing to the 
adverse party. 

So much of this section as follows the asterisk is substituted for the words ** nor 
to any assignor of a thing in action assigned for the purpose of making him a wit' 
ness." Under this section, prior to amendment, it was well settled that the assignor 
of a choee in action, who made the assignment for the purpose of being a toitneaSf 
was not thereby rendered incompetent as a witness for the plaintiff if the assignment 
was bona fide, and the assijg^nor had really parted with his interest in the thing as- 
signed. Hamilton Plank Road Co. v. Rice, 1 Code Rep., 108. Evarts v. Palmer , 
3 Code Rep., 51. 

The general term of the supreme court on a motion for a new trial on a bill of ex- 
ceptions, held, that the president of an incorporated bank, who was also a stockholder 
in the bank, could not be a witness for the bank in an action by the bank against a 
third person. President, 4"^., of Bank of Ithaca v. Bean, 1 Code Rep., 133. This 
case was decided under the code of 1848, but as respects this sectiou that code la 
identical with the present 

In the superior court. Mason, J., a(ter advising with Duer and Campbell, justices, 
refused to be bound by the decision of the supreme court in President of Bank of 

* The sections in this chapter are taken from an English statute. A reference to, 
and extract from, the statute, and a collection of decisions in the courts of England 
thereon, will be found 1 Code Rep., 55. 

19 
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Ithaca V. Bean, mpra, and held that a etockholder in an iucorporatad company, nor 
the preaideot, cashier, or notary of Buch company beiug also a stockholder, is not a 
party to an action by snch company, nor a person for whose immediate benefit the 
action is prosecuted, within the meaoiug of this section, and is therefore a competent 
witness for the corporation in an action by such corporation. Waakington Bank of 
Wetterly v. Palmer, 2 Sand. S. C. R., 686. And the same was held in the same 
court by Oakley, Cb. J., and Paine J., in N. Y. j- Erie R. R. Co. v. Cook, 2 Sand. 
S. C R., 732. 

The principle of these decisions was affirmed by Duer, Mason and Campbell, JJ., 
in Daviea ^ Aengneet of Wilder v. Crahiree, ai a (jreneral term of the superior 
court in December, 1859. The point decided in this last case being that the assignor 
in a Toluutary assignment for the benefit of creditors, was a competent witness in a 
suit brought by his assignees. Id Charleeion Bank v. Emerict 2 Sand. S. C R., 
718, the court said : ** That section (399) applies only to a person into whose bands 
the money collected in the suit will necessarily go when it is received, or who might 
take it from the sheriff or the attorney as his own. It does not apply where the mon- 
ey cannot immediately, though it may ultimately, go into his hands as in the case of 
a stockholder in a suit brought by a corporation.*' 

Where one Reynolds being insolvent assigned his debts, &c., to trnsteea for the 
benefit of his creditors, and the trustees afterwards brought suit to recover one of the 
debts BO assigned, it was held in a county court, that in such suit Reynolds was not a 
competent witness for the plaintifli,and the reason alleged by the court was, that it 
was beneficial to Reynolds to have his debts paid, and that whatever was subtracted 
from the assets in the hands of the plaintiffii left that amount for which he, Reynolds, 
would be liable, and that he was therefore a "person for whoso immediate benefit the 
action was prosecuted. Hoffman v. Stephens^ 2 Code Rep., 16. 

In an action on a promissory note the defence was that the plaintiA were not the 
true owners. For the defence one Eames was called as a wita»ss, and objected 
te by the plaintiff Eames being examined on his voir dire testified that he was the 
owner of the note, that he had given notice of that fact to the defendant, and indem- 
nified him against the expense of defending the suit. The court admitted the witness, 
and on the ground that the fact of his having indemnified the defendant, did not 
make him a party to the notion nor a person for whose immediate benefit the action 
was defended. Farmers* and Mechanics* Bank v. Paddock, i Code Rep., SI. ''In 
a case at the Ulster circuit, where an executor was a party, a person interested in the 
estate was admitted by me (Parker J.) to testify. But one case has occurred to my 
mind in which I think this statute is applicable, that is the case of a tenant sued in 
ejectment to try his landlord's title. The question is not free from doubt." lb. And 
see the report of a case in England, Sage v. Robinson, 1 Code Rep., 55. 

In an action tried before Chief Justice Oakley, brought by trustees appointed un- 
der the revised statutes, relating to attachment against non-resident debtors, the 
Chief Justice decided that an attaching creditor was not a competent witness for the 
trustees — ^that he was not competent under the 398ih section of the code of 1849, 
but fell within the provisions of the 399th section of the code-*that he must be 
excluded on the ground that he was a person for whose immediate benefit the 
action was prosecuted. His honor remarked, that the questions arising under 
the code relating to evidence were very perplexing and embarrassing to the cause, 
and it wasdiflicnlt to apply them— that as the law of evidence stood before the code, 
there could be no doubt of the incompetency of the witness, and that if he did not 
fall within the eiceptions contained in the 399th section of the code, he could hardly 
conceive of a case that would. 3 Code Rep., 24. And see note to section 397. 

Where a witness is objected to, as incompetent, if the objection is on the ground 
of interest, that must be stated as the ground of objection, and the nature of the in- 
terest be stated, so that the adverse party may have an opportunity to remove the 
objection. And where the objection is not taken, on the trial or liearioff before a 
referee, it will be considered as waived. Leach v. Kelsey, 7 Barb. S. C. R., 466. 

It has not been held that a more stringent rule prevails under the code than existed 
under the former practice, in respect to the admissibility of a party as a witness 
against his co-defendant, and therefore, where, in an action against several defend- 
ants, to set aside a deed, as fraudulent, a defendant who has suffered judgment to be 
ontered against him, for want of an answer, may be called as a witness on behalf of 
the plaintiff Ih, 
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Upoo tiM fioal 8ettl«meiit of the aeeonntB of exeentora before the saiTog;ate, lejr. 
«tee8f who have appeared by their coansel before the eorrogate, and are coateetine 
^e executors' accounts, are Dot competent wttneflaes, althoagb, when beini; ofiered 
«8 witneeaee, they have released their claims upon the estate. Metick v. Metiek, 7 
Barb. S. C. R., 130. But a legatee who has been paid the full amount of his legacy, 
•and has executed to the execotors a receipt in full, is a competent witness. lb. 



Chapter VIII. 
Motions and Orders. 

€iOTiON 400. Definition of an order. 

401. Definition of a motion. Motions, how and where made. 

402. When notice is necessary, it must be eight days before hearing. 

403. In actions in supreme court, county judge may act at chambers. His 

orders, how reviewed. 

404. In absence of judge at chambers, motion may be transferred by him 

to another judge. 

405. Enlarging time for proceedings in an action. 

^ 400. [357.] Definition of an Order. — Every direction of 
a -court or judge, made or entered in writing, and not included 
in a judgment, is denominated an order. 

The distinction between '* an order" and *' a motion," is this. An order is the 
decision of a motion, a judgment is the decision of a trial. By the court, Parker, 
Watson, and Wright, JJ., in Bentley ▼. Jonet, 3 Code Rep., 37. King ▼. Stafford, 
5 Pr. R., 30. — The words, "ruUy and order" in no case mean a '* judgment." The 
word, *' order" is made to exclude the idea of a "judgment." It means the written 
direction of a court, or judge, other than a judgment, and not included in it. Dar^ 
row ▼. Miller, 3 Code Rep., 241. 

The '* warrant of attachment," signed by the judge, or his allowance endorsed 
thereon, is clearly a '* direction in writing," within the above definition of an order. 
Per Shankland, J., in Conklin y. Duicher, I Code Rep., N. S., 49. But see, per 
Edmonds, J., in Morgan ▼. Avery, 2 Code Rep., .91. 

It seems the distinctions between orders, and non-enumerated motions, are abol- 
ished in suits commenced since the code took effect. Xioie t. Cheney^ 1 Code Rep., 
29-^9. 

See, supreme court rules, 30, 31, 41, 87. 

^401. [358 to 362.] Definition of a motion. — Motions how 
and where made. — An application for an order is a motion. 

Motions may be made in the first judicial district, to a 
Judge or justice out of court, except for a new trial on the 
merits. 

Motions must be made within the district in which the 
action is triable, or in a county adjoining that in which it is 
triable, except that where the action is triable in the first 
judicial district, the motion must be made therein. Orders 
made out of. court, without notice, may be made by any 
judge of the court, in any part of the Slate ; and they may 
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also be made by a county judge of the county where the 
action is triable, except to stay proceedings after a verdict. 

No order to stay proceedings for a longer time than twenty 
days, shall be granted by a judge out of court, except upoiv 
previous notice to the adverse party. 

Thia section is a revision sind substitute for section 51, in the jadiciary act of 1847. 
It extends the territorial limits within which a motion may be made, so as to embrace 
the entire district in which the action is triable. And it is plain that snch extensioii 
was the only object of the revision. Oould v. Chapin, 4 Pr. R., 185. 

The county in which an action is triable, is the county in which the venne i» 
laid : that is, the county named as the place of trial in the complaint Supreme 
court rules, 47. Jb. And see, Peeblet v. Rogert, 5 Fr. R., 208. 

The review of a decision of asinf^le justice, by a re-hearin(r at general term, was 
held to be a " motion," within the definition of this section. Van Wyck v. AUiger^ 
1 Code Rep., 68. Whether such would be the construction if the review had been 
by appeal ? lb. See, note to section 245. 

In one case it was said that the application for judgment, on failure to answer,, 
under section 246, was not a motion, but was more in the nature of a trial, or asseos- 
roent of damages. Anon, 1 Code Rep., 82. And the same was held of an appli- 
cation for judgment under section 247. Jonet v. BentUy, 3 Code Rep., 37. 4 Pr. 
R., 335. King v. Stafford, 5 Pr. R., 30-32. 

The application for judgment, when necessary, must be made in the county de- 
signated as the place of trial. Anon, 1 Code Rep., 82. Warner v. Kenny, t&., 96. 
3 Fr. R., 323. And at special term, Ryan v. McCannell, 1 Code Rep., 93. An 
appeal, under section 349, is within the definition of a motion, in this section. Sav^ 
age V. DarroWf 2 Code Rep., 57. The affidavits to support a moUoa must show» 
affirmatively, that the motion is made in the proper district or county. Dodge ▼. 
jRose, ] Code Rep., 123. Schermerhorn v. Develin^ ib,, 13. Where, after verdict 
for the plaintiff, the defendant's attorney obtained an order, of a county judge, for a 
stay of proceedings, to make a case, and the plaintiff disregarded the order, and en- 
tered judgment, on motion to set aside such judgment, the court said, the county 
judge had uo power to stay proceedings, after verdict. Traver v. SihemaU, 9 Code 
Rep., 96. 

In the Court of Common Pleas for the city and county of New-York, on appeal 
from an order at special term dismissing a motion on the ground that the motion was 
not noticed for the first day of term, and that no sufficieot reason for not noticing the 
motion was set forth in the motion papers, the court said: The Supreme Court could 
not by rule abolish that section of the Code, 401, which allows motions in this dis* 
trict to be made out of court to a judge of the court. Their power only extended to 
making roles not inconsistent with the Code. A rule requiring such motions to be 
made at term, and not to a judge out of court, would be inconsistent. Lakey v. 
Cog9VDell, 3 Code Rep., 116. 

Under section 360, after the code of 1848 which is merged in this section, and 
which was in these words, " Motions may likewise be made to a judge or justice out 
of court except for new trial on the merits," it was held, that the affidavits, iLCy 
used on such a motion on notice must be filed with the clerk of the county where the 
venue is laid, or in case the place of trial has been changed, in the county to which 
the other papers in the cause are transferred. Satage v. Relyea, 1 Code Rep., 42. 
And the order or decision of the justice on such motion must be filed in like manner. 
Ib. It is the duty of the respective attorneys to file the papers used by them on 
such motion, and of the prevailing party to see that the order is entered conformably 
to such decision. 76. But an order granted by a judge, ex parte, at chambers, need 
not be entered with the clerk, lb. 

A motion in arrest of judgment cannot be made at chambers. Duel v. Agan, 1 
Code Rep., 134. 

This section, (401,) does not apply to suits existing at the time of the passage of 
the code nor to a special statutory proceeding. In re Hick'e Will, 4 Pr. R., 316> 
2 Code Rep., 128. 

In Lusk V. Luek, 3 Code Rep., 1 13, the court, Gridley, J., said — A new trial for 
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4b6 rMfon that the verdict m against evidence, ie a motion for a new trial on the 
merits — «nd by implication, that motion may be made at special term. 

I am of the opinion that a jootice at a epecial term has the power to hear and 
•decide a motion for a new trial, on the gronnd that the verdict is against evi- 
dence. 

The term " Jadge/* used in this section, no donbt includes a jostice of the sn- 
|>reme court, although the expression " judge or justice '' is also used in the same 
chapter. Jostice is the term need in the Constttntion, (Art. 6.) But ** Judge ** 
and ** Juatiet *' are need synonymously in the code. Imvos v. Cheney, 1 Code 
Rep., 29, 39. And see note to section 403. 

An application to an officer out of court for time to plead, or for an order for a 
bill of particulars, was not, under the former practice, considered a ** motion ;*' 
and as this section, (section 358 of code of 1848,) is not applied to suits pending on 
Ist of July, 1848, such applications are not now ** motione" in actions commenced 
prior to the code's going into effect. Lota v. Cheney^ 1 Code Rep., 29, 39. And 
in actions commenced before the code went into effect, a justice of the supreme 
court at chambers, might, under the code of 1848, make an order extending the 
time to plead more than ten 'now twenty) days, on an application without notice. 
lb. It seems the distinction between orders and non-enumerated motions is abolished 
in snits commenced under the code. i6. 

The principle sought to be established in the preceding case, of Lu9k v. Lutk, was 
upheld by Willard, J., in Orahamv. itf»/itman,4 Pr. R., 435. 

The application for a new trial before the special term is a motion. lb. 

Where a motion is noticed for a day out of an appointed term, it must be brought 
•on the day specified. And where the moving party does not appear on that day, 
he is not entitled to his motion by default on a subsequent day. Vernovy v. Tau' 
ney, 3 Pr. R., 360. 

Section 16 of the judiciary act of Dec. 1847, did not affect orders not entered 
with any clerk and made by a judge and not by the court. Clark v. JutUon, 2 
Barb. S. C. R., 90. 

In Sehenck v. MeKie, (3 Code Rep., 24, 4 Pr. R., 246.) The plaintiff had given 
notice of motion before Willard, J., at chambers on the 30th October, to change the 
place of trial. After the service of such notice, and on the 10th of October, the de- 
fendant obtained an order of a county judge, staying all proceedings on the part 
•of the plaintiff, until the decision of the said motion. This order was served on the 
plaintiff, but was disregarded by him. The court said : It is plain by section 401, 
el. aeq, of the code, that the judge had no jurisdiction of the motion at chambers, 
and consequently the order to stay proceedings for that purpose was void. It ap- 
peared on its face to be a nullity. An order was never a stay of proceedings unless 
accompanied with a notice of motion, but a notice of motion to be of any efficacy to 
uphold the order, most be to a court having jurisdiction of the matter. Again, the , 
47th rule allows the plaintiff to proceed to judgment unless the order specially directs 
otherwise. Peeblea v. Rogere, 5 Pr. R., 208. 

That part of this section which forbids the grranting an order to stay proceedings, 
for a longer period than 20 days, except upon previous notice to the adverse party, 
does not, In any case, apply to an order to enlarge the time to make a case or bill 
of exceptions. Thompeon v. Blanchard, 1 Code Rep., 105. Huff v. Bennett ^ 2 
Code Rep., 139. 

Such an order is not of itself a stay of proceedings, ih. If it contain a clause 
staying the proceedings, that part of the order may be disregarded, ib. 

That part of this section, restricting the order staying proceedings, (sect 162 of 
.#)de of 1848.) in suite commenced prior to July, 1848, is applicable only to non- 
enumerated motions. And an order to make a case, aud a bill of exceptions, and 
in the mean time staying proceedings, was never treated as a non-enumerated mo- 
tion. It was invariably granted ex parte, and without an affidavit, as part of the 
chamber duties of the judge who tried the cause acting on his knowledge of what 
transpired in the trial. Thompeon v. Blanehord, 1 Code Rep., 105. 

An order extending the time to answer was held not to be a stay of proceedings 
within this section. Wilcock v. Curtiey 1 Code Rep., 96. Several orders each stay- 
ing the proceedings for less than 20 days, but coUeclively more than 20 days may be 
Aiade. Langdon v. Wilkee, 1 Cod© R^^ ^ '^, S., 10. 

Except in the city of New-Vork, and V>^^ ^^ exception oC certain eases, sped- 
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6ed by law in wbieh a motion may be made at ebamben, moiiont mart be made- 
either at a general or special term. Bedell y. Powell^ 3 Code Rep., 6l>63. 

A motion for a new trial and a— e w roent of damaires, under the general road law» 
{latD9 of 1847, c. :. 10,) can only be made at a tpecial term. In Re Fort Plaits 
and CooperBtown Plank Road 6o., Ex parte Ran»om^ 3 Code Rep., 148. 

A party complaining of any proceeding' in a canse, moat embody all objectionay. 
then existing in one motion ; be cannot make a separate motion for each objection. 
Thus where a plaintiff moved to set aside a demurrer as irregalar, and failing in that, 
moYod to set aside the demurrer as friYolous, held, that the second motion could not 
be entertained. Deemond v. Wolft 1 Code Rep., 49. 

An application to the court to remove a mere technical difficulty by which other 
parties cannot be affected, may be made ex parte , Re Pattermm, 4 Pr. R., 34. 

Where a summons was served, stating that a complaint would be filed in the 
clerk's office of Oneida county, and no copy of the complaint having been served after 
a demand made thereof, the defendant moved at the Monroe circuit for judgment in 
the nature of non pro».^ and it was held that the motion should have been made in 
the fifth district or a county adjoining thereto. Johneton v. Bryan^ I Code Rep., N. S., 
46. But the clause requiring motions to be made ^^withhi the district** applies only to- 
motions on notice. Peeblee v. Rogers, 5 Pr. R., 208. 

The court will in future be disposed to grant costs to the snceessful pnrty in mo— 
tions involving the construction of the code. Dolnerr, Gibeon, 3 Code Rep., 153. 

Unless costs are asked for in the notice of motion, an order taken by default giv- 
ing costs will be irregular. Northrup v. Van Deueen, 3 Code Rep., 140. See sn> 
preme -court roles, 35, 40, 43, common pleas rules in appendix. 

By laws of 1848, c. 35, motions in actions arising in Orleans county may be heaitl 
in Erie county. 

A special motion cannot be renewed without leave of the coart for that porposfr 
obtained. Mitchell v. Allen, 13 Wend., 290. Dollftu v. JFVoscA, 5 Hill, 493. AlUn 
V. Oibbe, 12 Wend., 202. Supreme court role 87. 

^ 402. [363.] When notice i$ necessary^ it must be eight days- 
before hearing. — When a notice of a motion is necessary, it 
must be served eight days before the time appointed for the 
hearing; but the court or judge may, by an order to show 
cause, prescribe a shorter time. 

See rule 35 of supreme court rules in appendix, which requires non-enumerated 
motions to be noticed for the first day of the term, (except where suflicient cause 
shall be shown for the omission,) and then a motion may be noticed for a day in term 
special other than the first, batsuflicient excuse must appear upon the moving papers. 
Whipple V. William9,4 Pr. R., 28. 

By a rule of the court of common pleas for the city and county of New York, 
(see appendix, and 2 Code Rep., 138), it is ordered; That orders to show cause on 
non-enumerated motions will not hereafter be granted, except upon affidavit showing- 
the necessity of making the time of notice shorter than is required in the code ; and 
where such order is returnable on any other day than the first day of the special 
term, the reason therefor must be stated in the affidavits on which the motion is 
founded. 

The first part of this order does not apply to motions made on the regular notice 
of 8 days. Lakey v. Cogswell, 3 Code Rep., 116. The last part of the order whioh 
corresponds to a provision in rule 35 of the rules of the supreme court, was held to be 
inconsistent with section 401 of the Code. lb. 

See supreme court rules and sections 412, 413. 

§ 403. [364.] In actions in supreme courts county judge may- 
act at chambers. — His prders, how reviewed. — In an action in the 
supreme court, a county judge, in addition to ihe powers con- 
ferred upon him by this act, may exercise, within his county,. 
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the powers of a judge of the supreme court at chambers, ac- 
cording to the existing practicCi except as otherwise provided 
in this act. And in all cases where an order is made by a 
county judge, it may be reviewed in the same manner as if it 
had been made by a judge of the supreme court. 

This flection is identical with section 364 of the code of 1848, and per Harris, J., 
Parker, J., it is said, cononrring;. Section 364 (now 403) does not, as has been sap- 
posed, enlarge the powenof the county judge. MerriU v. Sloeum, 1 Code Rep., 6Q. 

A county judge has power independent of the code to grant an order extending' 
the time to answer. 

There is nothing in any part of the code which takes away any of the powers- 
given to oounty judges by the 29th section of the jndiciary act of 1847, except that 
part of section 401 which enacts that ** motions most be made within the district^ 
&c And this clause must be understood as applying exclusively to motions made 
upon notice. Peebles ▼. Roger9y 5 Pr. R., 208, 3 CmIo Rep., 215. 

Although a county judge must perform his official duties within his county, yel 
his acts when done may have effect in any and all parts of the State. /6. The 
right of couuty judges to make orders in actions pending in the supreme court is ful- 
ly recognized by the 89th, 90th, and 91st rules of the present rules of the supreme 
court. /6. 

Where the place of trial mentioned in the complaint was the city and county of 
New York, and a county judge of the county of Kings had granted an injunction 
order, on motion to vacate such order the court said: <* Section 218 says the order 
may be made by "a" county judge, using the indefinite article, and section 403 de- 
fin es what county judge is intended, and from that it appears it most be a county 
judge of the county in which the action is triable — that being sb, the injunction order 
in this case is a nullity. Eddy v. Howlett, 2 Code Rep , 76. 

Where a county judge makes an order in an action pending in the supreme court 
he acts as a justice of that court at chambers, and his orders are to be reviewed ift 
the same manner as an order made at chambers. Conklin v. Duiehert 1 Code Rep^ 
N. S., 49. 

Where an order was granted by a county judge, giving a respondent ten days 
further time to serve an <^davit on an appeal from a justice's court, held, that he 
had power to make such order. Truax v. Clute^ 7 Leg. Obs., 163. See rules of 
Kew-York common pleas in appendix. 

"^ 404. [365.] In absence^ Sfc.y of judge at chambers^ motion 
may be trans/erred by him to another judge. — When notice of a 
motion is given, or an order to show cause is returnable before 
a judge out of court, and at the time fixed for the motion, be 
is absent or unable to hear it, the same may be transferred, 
by his order, to some other judge, before whom the motion 
might originally have been made. 

^ 405. [366.] Enlarging time for proceedings in an action^ 
— The time within which any proceeding in an action must 
be had, after its commencement, except the time within which 
an appeal must be taken, may be enlarged, upon an aflSdavit 
showing grounds therefor, by a judge of the court, or if the 
action be in the supreme court, by a county judge. The aflR- 
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davit or a copy thereof, must be served with a copy of the 
order, or the order may be disregarded. 

This MCtion is identical with lectioD 366, in the code of 1848. 

lu an action commenced prior to Int July, 1848, decided under the code of 1848. 
sections 362-366, it was said, that under the former practice, an order to enlarge the 
time to make a case or bill of exceptions, was invariably granted ex parte, and with- 
out an affidavit, the judge who tried the caose, acting from his own knowledge of 
the facts and questions of law arieiog in the case, section 366 (code of 1848,) allow* 
Ing an order to be disregarded, unless the affidavit ou which it was granted, or a copy 
thereof, be served with a copy of the order, is inapplicable to an order to enlarge the 
time to make a case or bill of exceptions, when the order i$ granted by the judge 
who tried the cause, Thompeon v. Blanehardy 1 Code Rep., 105. But if such an 
order be made by a judge other than the judge who tried the cause, the require- 
ments of sections 405 and 401,-subd. 3, must be complied with, and a copy of the 
affidavit most be served with the order. lb. And Savage v. Relyea, i Code Rep., 
42. 3Pr. R.,276. 

A judge at chambers cannot extend the time to make a case, after the ten days 
have expired. The party must apply to the court, on notice. Doty v. Brown, 3 
Pr. R., 375. 2 Code Rep., 3. 

The superior court of the city of New- York have decided, that it bad no power 
to extend, directly or indirectly, the time within which an appeal could be taken. 
RenouU v. Harris, 1 Code Rep., 125, and Powell v. MeCortnick, 5 Pr. R., 237. 
Enoe v. Thomatt t&., 361. But, at least one branch of the supreme court have held, 
that the restriction contained in this section, applies only to a chamber order made 
by a judge of the court, and that the court may enlarge the time to appeal, although a 
judge at chambers cannot. Traver v. Sihernail, 2 Code Rep., 96. Crittenden v. 
Adame, 1 Code Rep., N. S., 21. 

An order for time to make a case and bill of exception, is not a stay of proceed- 
ings; therefore a judge other than the judge who tried the cause, may make an or- 
der ex parte, giving a party thirty days to make a case and bill of exceptions. Huf 
V. Bennett, 2 Code Rep., 139. 3 Sandf. S. C. R., 703. And see, Thompeon y. 
Blanchard, 1 Code Rep., 105. 

Where an order by a judge other than the judge who tried the cause, gave a 
party thirty days to make a case, &c., with a stay of proceedings, in the mean time, 
held, that so much of the order as stayed the proceedings, might be disregarded, as 
improvidently inserted, and the order sustained so far as it extended the time to make 
a case, Slc. Huffv, Bennett, eupra. 

An order granted ex parte, under this section, need not be entered with the dark. 
Savage v. Relyea, 3 Pr. R., 276. 1 Code Rep., 42. 

It has been suggested that this section (405) should be read in connection with 
section 173 of the code of 1849, (now, in substance, section 174,) and as limiting 
the powers conferred by that section. Crittenden v. Adame, 3 Code Rep., 145-147, 
and note to section 173, of the code. 

It is irregular to serve a copy of an affidavit on which a motion is to be founded, 
previous to its being sworn to. Wilson v. Tiffany, 3 Wend., 310. 

But it seems that omitting to include a copy of the jurat in the copy of affidavit 
served, does not render the proceedings irregular. Oraham v. BfcCoun, I Code 
Rep., N. S., 43. 



Chapter IX. 

Entitling Affidavits. 

Section 406. AfELdavitB defectively entiUed, valid. 

§ 406. [367.] Affidavits defectively entitled^ raKd.— It shall 
not be necessary to entitle an affidavit in the action ; but an 
affidavit made without a title, or with a defective title, shall 
be as valid and effectual for every purpose, as if it were duly 
entitled, if it intelligibly refer to the action or proceeding in 
which it is made. 

ThiB section is identical with section 367, in the code of 1848. " Tbia provision 
relates, I suppose, to the naming of the parties, and not the name of the court in 
which the matter is pending, or the proceeding is to be had." Per Bronson, Ch. J., 
in Cliehnan v. Clickman, 1 Code Rep., 98. And where an affidavit was entitled 
supreme court, instead of court of appeals, the court of appeals held it to be defect- 
ive, lb. This section does not apply to a notice of motion. Jb. 

See, section 176. 



Chapter X. 

Computation of Time, 

SicrioN 407. Timet how computed. 

407. [368] Time^ how computed. — The time within which 
an act is to be done, as herein provided, shall be computed 
by excluding the first day and including the last. If the last 
day be Sunday it shall be excluded. 

In the computation of time, upon service of notice of trial, the day of service is 
excluded, and the first day of term is included. This section establishes a general 
rule in such a case, notwithstanding the language in section 256. Ea$ton v. Cham- 
berlin, 3 Pr. R., 412. Dayton v. Melntyre, 3 Code Rep., 164. 5 Pr. R., 117. 

Where an order was granted, giving a respondent ten days further time to serve 
an affidavit on an appeal from a justice's court, and such order was dated and served 
1st March, 1849, and the affidavit was not served until Monday, the 12th ; held, 
that the affidavit was served in doe time. Truax y. C/iif e, 7 Leg. Obs., 163. 

A notice, served on Saturday, for Monday, is not a notice of two days. Whip' 
pU V. Willtamst 4 Pr. R., 28. 

Sunday should be excluded, in computing time, where the notice is less than a 
week. Jb, But in King v. Dotodall, 2 Sand. S. C. R., 131, the court said: We 
know of no rule or principle by which Sunday is to be excluded from the computa- 
tion, where it is an intermediate day, and we supposed the law on the subject was 
settled. The law is established here, that Sunday must be computed, when it is an 
intermediate day. And per Hand, J. Nor is Sunday to be excluded in the computation. 
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except in those eaeee where an act ie to be perforraed within a certain lenfrth of 
time, and the last day for performance falls on a Sunday, and not when that day 
merely interrenee, the notice and the time when an act ie to be done on a specified 
day. Eaaton v. Chamberlin, 3 Pr. R., 412. 

Where an act is to be done after the expiration of thirty days, it cannot be per- 
formed until the thirty-first day. Judd v. Fulton, 4 Pr. R., 298. 

An order granting additional timty does not commence to run until the time 
thereby extended would have expired, had no order been made. Sehenek v. MeKii, 
3 Code Rep., 24. 4 Pr. R., 247. Thus, where the time to answer would have ex- 
pired on the 8th of October, and on the let of October an order was made for twenty 
days additional timo to answer, it was held, that the time to answer was thereby 
extended until the 28th of October. /6. 



Chapter XI. 

Noticest and filing and service of 'papers. 

SicnoN 408. ) jj^jj^ ^^ ^^jj^j papers, how served on party or attorney. 

i}?' \ When and how served by mail. 

411. ^ 

412. Double time when served by mail. 

413. Eight days' notice of motion, iic., before eonrt or V^^g^^ when person- 

ally served. 

414. Where papers need not be served on defendant. 

415. Service of papers where party resides out of State. 

416. Summons and pleadings to be filed within ten days after service. 

417. Service, where party appears by attorney, 

418. This chapter not to apply to summons or prooeas, or to papers t» 

bring party into contempt 

'^ 408. [369.] Noticesy Sfc.j haw served. — Notices shall be in 
writing; and notices and other papers may be served on the 
party or attorney, in the manner prescribed in the next three 
sections, where not otherwise provided by this act. 

The words <* party or attorney'* do not include the " clerk.'* See note to sectiona 
327 and 411. 

Where two attorneys are in partnenhip, the business being done in the name of 
one, yet service of papers may be on either, whether he is in his office or abroad on 
other business. Lansing v. McKillupt 7 Cow., 416. 

Service on a Sunday of a notice, or other papers, is irregular and void. Field v. 
Park, 20 Johns R., 140. 

'^ 409. [370.] Service how made. — The service may be per- 
sonal, or by delivery to the party or attorney on whom the 
service is required to be made, or it may be as follows : 

1. If upon an attorney, it may be made during his absence 
from his office, by leaving the paper with his clerk therein, or 
with a person having charge thereof; or when there Is no per- 
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son in the office, by leaving it between the hours of six in the 
morning and nine in the evening, in a conspicuous place in the 
office; or if it be not open so as to admit of such service, then 
by leaving it at the attorney's residence, with some person of 
suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence, between the hours of six in the morning and 
nine in the evening, with some person of suitable age and dis- 
cretion. 

The attorney mentioned in this eection meant an '* attorney at law." And doee 
not include an *< agent," or <* attorney in fact." Weare v. Slocum, 1 Code Rep.,. 
105. 

An affidavit of service on a clerk mast state that he was in the attorney's office 
at the time. Jaekton v. Oiles.y 3 Cai. R., 88. Paddock v. Beebe, 2 Johns., c. 117. 
but it need not speciy the name of the clerk. Tremper v. Wright y 2 Cai. R., 101. 

Where a party makes the best service the ciroumstaoces of the case will admit, 
and follows it up promptly, by a regular service with notice of the facts, the service 
will be deemed sufficient. Falconer v. Ucoppelf 2 Code Rep., 71. 

^410. [371.] When and how served by mail. — Service by 
mail may be made, where the person making the service and 
the person on whom it is to be made reside in different places^ 
between which there is a regular communication by mail. 

Where the service of a paper is made by mail, it must be deposited in the post- 
office at the residence of the attorney making the service — addressed to the person 
on whom it is to be served, at his place of residence, and the postage paid. Schenck 
V. MeKie, 3 Code Rep., 24. 4 Pr. R., 246. 

When the paper is thus deposited in the proper post-office, correctly addressed, 
and the postage paid, the service is deemed complete, and the party to whom it is 
addiened takes the risk of the fallnre of the mail. lb, Lawler v. Saratoga Mut, 
Ins. Co., 2 Code Rep., 114. Crittenden v. Adams, 1 Code Rep., N. S., 21. Gib- 
eon V. Murdock, 1 Code Rep., 103. Radcliffe v. Van Benthuyeen, 3 Pr. R., 67. 
Van Home v. Montgomery, 5 Pr. R., 238. 

A paper deposiled by an agent of the attorney making the service, in a post- 
office in a different town from that in which the attorney resides, is not a good ser- 
vice except from the time it is actually received. Schenck v. McKie, 3 Code Rep., 
24. 4 Pr. R., 246. PeebUe v. Rogere, 5 Pr. R., 208, 3 Code Rep., 213. 

The service of a paper by mail is good, although deposited in the post-office, on 
the last day for service, after the mail has closed, if otherwise made in conformity to 
the statute and the rules of the court. Noble v. Trotter, 3 Code Rep., 35. 4 Pr. R., 
322. Radcliffe v. Benthuyeen, 3 Pr. R., 67. Schenck v. McKie, 3 Code Rep., 24. 
4Pr.R.,246. 

By ** the person making the service** is meant Ihe attorney on whose behalf it is 
done, and not an intermediate agent employed by him. Schenck v. McKie, eupra. 
In one respect the code is more stringent than the late rule of 1847, it requires that 
there shall be a regular communication between the two places to make service by 
mail available. lb. 

An irregularity in the service is waived by iV^Q paper served being retained and 
acted up. Georgia Lumber Co. ^ ▼. Stronff 3 Pt.R., 246, and it should be relum- 
ed within a reasonable time. MeGou>n v hiaV^^^^^^^^ ^^® ^*^* ^^^' '^^*' *" 
never limited to less than the same di^v ^ 

§ 411. [372.J TAe same ^. ^^ se o? *^^^*^^^ ^^ ^^^^^' ^^^ 
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paper must be deposited in the post-ofBce, addressed to the 
person on whom it is to be served, at bis place of residence, and 
the postage paid. 

« 

The " place of resideDce " mnst be understood to mean the name of the poit- 
office to which the papers are to be directed. And for the purposee of this section 
the attorney may decide where is his place of residence, by his endofMment on the 
papers. Rowell v. McCormick, 5 Pr. R.« 337. Supreme court rale 5. 

^ 412. [373.] Double time^ when served by mail. — Where the 
service is by mail, it shall be double the time required in cases 
of personal service. 

'^ 413. [374.] Eight days* notice of motion^ Sfc.^ before court 
or Judge f when personally served. — Notice of a motion, or other 
proceeding before a court or judge, when personally served, 
shall be given at least eight days before the time appointed 
therefor. 

§ 414. [375.] When papers need not be served on defendant. 
— Where a defendant shall not have demurred or answered, 
service of notice or papers, in the ordinary proceedings in an 
action, need not be made upon him, unless he be imprisoned 
for want of bail, but shall be made upon him or his attorney, 
if notice of appearance in the action has been given. 

§ 415. [376.] Service of papers where party resides out of 
the State. — Where a plaintiff or a defendant who has demurred 
or answered, or gives notice of appearance, resides out of the 
State, and has no attorney in the action, the service may be 
made by mail, if his residence be known, if not known, on the 
clerk for the party. 

^416. [377.] Summons and pleadings to be filed within ten 
days after service. — The summons and the several pleadings in 
an action, shall be filed with the clerk within ten days after 
the service thereof, respectively, or the adverse party, on proof 
of the omission, shall be entitled, without notice, to an order 
from a judge that the same be filed within a time to be specified 
in the order, or be deemed abandoned. 

The conrt will permit a party to file a pleadingr after the time limited therefor 
in an order to file it* if the omission be explained — as, if a copy be inadvertenUy filed 
instead of the original. Short t. May, 2 Sand. S^ C. R., 639. 

*§ 417. [378.] Service where parly (ippears by attorney. — 
Where a party shall have an attorney in the action, the ser- 
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vice of papers shall be made upon the attorney, instead of the 
party. 

Notice of appeal shoald be eeryed on the attorney of record in the court below». 
not on the party. 

The service of each notice being a joriedictional qaeetion, the party can take- 
advantage of it at any time, if he has not appeared bo as to give jariadiction in 
the caae. 

Where such service was made upon the party only who had not appeared bo as 
to give the conrt jurisdiction, the appeal was held a nullity. Tripp v. De Bow, 5 
Pr. R., 114. 3 Code Rep., 163. 

Where the attorney for the plaintiff in error removed from the State, and notice 
had been given to the party to appoint another attorney, pursuant to the statute, (3 
R. S., 287, a. 67.,) held, nevertheless that a motion to quash the writ of error oould 
not be made without notice thereof to the plaintiff in error. Jewell v. Sehouten, 
1 Corns., 241. 

<^ 418. [379.] This chapter not to apply to summons or pro^ 
cesSf or to papers to bring party into contempt, — The provisions 
of this chapter shall not apply to the service of a summons^ 
or other process, or of any paper to bring a party into con- 
tempt. 



CHAPTER XII. 

Duties of Sheriffs and Coroners. 

Section 419. Duty of sheriff and coroner in serving or executing process, and 

how enforeed. 

§ 419. [380.] Duty of sheriff and coroner in serving or exer 
cuting process^ and how enforced. — Whenever, pursuant to this 
act, the sheriff may be required to serve or execute any sum- 
mons, order orjudgment, or to do any other act, he shall be bound 
to do so in like manner as upon process issued to him, and 
shall be equally liable in all respects for neglect of duty ; and 
if the sheriff be a party, the coroner shall be bound to perform 
the service, as he is now bound to execute process, where the 
sheriff is a party ; and all the provisions of this act relating 
to sheriffs shall apply to coroners when the sheriff is a party. 

See supreme court rule, 6, and section 290. 
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Chapter XIII. 
AccountaAility of Guardians. 

SxcTioN 420. Guardian not to receive property antil security be given. 

^ 420. [381.] Guardian not to receive property untU security 
given. — No guardian appointed for an infant, shall be permit- 
ted to receive property of the infant, until he shall have given 
sufficient security, approved by a judge of the court or a county 
judge, to account for and apply the same, under the direction of 
the court. 

Supreme court rules, 58| et eeq. 

« 

Chapter XIV. 
Powers of Referees. 

Section 421. Referees authorized to administer oaths and to exercise powers now 

vested in referees by law. 

^ 421. [382.] Authorized to administer oaths^ and to exer-- 
cise powers now vested in referees by law. — Every referee ap- 
pointed pursuant to this act, shall have power to administer 
oaths in any proceeding before him, and shall have generally 
the powers now vested in a referee by law. 

The credibility of a witness on a hearing before a referee is a question solely for 
the referee, and bis decision as to that cannot be^reviewed. Leaek v. KeUy, 7 Baih. 
S. C. R., 466. And see note on page 218. 

Chapter XV. 
Miscellaneous provisions. 

Skotion 422. Papers lost or withheld, how supplied. 

423. Where undertakings to be filed. 

424. Judgment on bond and warrant of attorney, executed before July 1 , 

1848. 

425. Time for publication of notices, how computed. 

426. Laws of other Slates and governments, how proved. 

• 

^ 422. Papers lost or withheld^ how supplied. — ^If an original 
pleading or paper be lost or withheld by any person, the 
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court may authorize a copy thereof to be filed and used in- 
stead of the original. 

See note to eectiocB 281 and 416. 

§ 423. Where undertakings to he filed. — The various under- 
takings required to be given by this act, must be filed with 
the clerk of the court, unless the court expressly provides for 
a different disposition thereof, except that the undertakings 
provided for by the chapter on the claim and delivery of per- 
sonal property, shall, after the justification of the sureties, be 
delivered by the sheriff to the parties respectively, for whose 
benefit they are taken. 

^ 424. Judgment on bond and warrant of attorney^ executed 
before July 1, 1848. — ^Upon any bond and warrant of attorney 
executed and delivered before the first day of July, 1848, 
judgment may be entered in the manner provided by sections 
382, 383 and 384, upon the plaintiff's filing such bond and 
warrant of attorney, and the statement signed and verified by 
himself, in the form prescribed by section 382. 

% 425. Time for publication of notices^ how computed. — The 
time for publication of legal notices shall be computed so 
as to exclude the first day of publication, and include the day* 
on which the act or event, of which notice is given, is to hap- 
pen, or which completes the full period required for publica- 
tion. 

'^ 426. Laws of other States and governments^ how proved. — 
Printed copies in volumes of statutes, code, or other written 
law, enacted by any other State or territory, or foreign gov- 
ernment, purporting or proved to have been published by the 
authority thereof, or proved to be commonly admitted as evi- 
dence of the existing law in the courts and judicial tribunals 
of such State, territory or government, shall be admitted by 
the courts and officers of this State, on all occasions, as pre- 
sumptive evidence of such laws. The unwritten or common 
law of any other State, or territory, or foreign government, 
may be proved as facts by parol evidence; and the books of 
reports of cases adjudged ia iheir courts, may also be admitted 
as presumptive evidence of Suck Igiw* 

See lawa of 1845, p. 320. Laws of le^ ^ ao^,^^^- 
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TITLE XIII. 

Actions in Particular Ca^es. 

CHArTKR I. Actions againit foreig^n eorporatioos. 

II. Actions in place of scire facias, quo warranto, and of informatioos in 
the natare of quo warranto. 

III. Actions for the partition of real property. 

IV. Actions to determine conflicting claims to real property, and for waste' 

and nuisance. 
V. General provisions relating to actions concerning real property. 



Chapter L 

Actions against Foreign Corporations. 

SscTioif 427. Where and by whom brought. 

^ 427. Where and by whom brought. — An action against a 
corporation, created by, or under the laws of, any other 
State, government or country, may be brought in the supreme 
court, the superior court of the city of New- York, or the court 
of common pleas for the city and county of New-York,, in the 
folllowing cases : 

1. By a resident of this State, for any cause of action. 

2. By a plaintiff not' a resident of this State, when the 
cause of action shall have arisen, or the subject of the action 
shall be situated within this State. 

The code of 1848 had no section corresponding to this, and in an action com- 
menced against a foreign corporation in the court of common pleas for the city and 
coonty of New-York, while that code was in operation, and called on for trial after 
^e code of 1849 went into effect. On the cause being called, it was objected that 
the court had no jurisdiction ; to which it was answered, that by appearing and an- 
swering without objection, the defendant had waived his right to object to the juris- 
diction, but it was held that the court had no jurisdiction of the action, and that the 
right to reserve the objection to the time of trial was expressly conferred by the code, 
and that there had been no waiver so as to confer jurisdiction. Cast v. Ohio Ins. Cf*, 
2 Code Rep , 82. 

The service of a summons upon a president of a foreign corporation who happens 
to be temporarily in this State, and who does not voluntarily appear, does not give 
the court jurisdiction of the defendant (the corporation) for the purpose of rendering 
personal judgment upon contracts made in this State, or for debts due to residents of 
this State. Such a service must be regarded, for all practical purposes, as simply a 
statutory notice that proceedings are about to be instituted against the defendant** 
property. Hulbert v. Hope Mutual Ins. Co,, 2 Code Rep., 1&. 4 Pr. R, 275, ib., 
415. Brewster v. Michigan Central R. R. Co., 3 Code Rep., 215, 5 Pr.R., 183. 

An action against a foreign corporation is now, as a suit was formerly, a proceed- 
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ving againft its property only* nnleM there ii a Toluntary appearance by the defend- 
^ant. lb. 

The law anthoriziog enite againet foreign corporations wai not changed by the 
code as originally adopted, (code of 1848) but the amendmente of 1849 introdaoedinto 
that act provinons regulating eneh actions which probably tuperBede pre-existing 
atatuteson that subjeci (Laws of 1849, cap. 107, pw 143, Rep. of Commrs. on Prac- 
tice, p. 39, Code, ss. 227 to 243, 2 ^. S., 459.) Before 1849 the only mode of pro- 
ceeding against a foreign corporation was by attachment (1 Pr.R., 250, 2 R. S.,459, 
a. 15. By chapter 107 of laws of 1849, the revised statutes were amended so as to 
require a summons and complaint to accompany the attachment, but now it is not 
required that the attachment should accompany the senrice of the summons. It 
may be served afterwards. lb. See laws of 1845, p. 256. 



Chapter II. 

Actions in place of scire faciaSi quo warranto^ and of informations 

in the nature of quo warranto. 

Amotion 428. Scire facias and quo warranto abolished and this chapter substituted. 

429. Action may be brought by attorney-general to vacate a charter, by 

direction of legislature. 

430. Action to annul a corporation, when and how brought by attorney- 

general, by leave of supreme court. 

431. Leave, how obtained. 

432. Action upon information or complaint, of course. 

433. Action, when and how brought to vacate letters patent. 

434. Relator, when to be joined as plaintiff. 

435. CJomplaint and arrest of defendant, in action for usurping an of- 

fice. 

436. Judgment in such action. 

437. Assumption of office, dec., by relator, when judgment Is in his favor. 

438. Proceedings against defendant, on refusal to deliver books or papers. 

439. Damages, how recovered. 

440. One action against several persons claiming office or franchise. 

441. Penalty for usurping office or franchise, how awarded. 

442. Judgment of forfeiture against a corporation. 

. 443. Costs against corporation or persons claiming to be 8aeh> how col- 
lected. 

444. Restraining corporation and appointment of receiver. 

445. Copy of judgment roll against corporation, where to be filed. 

446. Entry of judgment relating t^ lettera patent in records of eommis- 

sioners of land office. 

447. Actions for forfeiture of property to the people. 

^ 428. Scire facias and quo warranto abolishedj and this 
chapter substituted. — The writ of scire facias, the writ of quo 
warranto, and proceedings by information in the nature of quo 
warranto, are abolished, and the remedies heretofore obtain- 
able in those forms, may be obtained by civil actions under 
the provisions of this chapter. Bvil any proceeding here- 
tofore commenced, ov judgrtiem fendexed, or ngbt acquired, 
shall not be affected by sueli ^i Ulioii. 



\ 
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Id quo wamDto commenced before July, 1848, motione for jod)fmeiit ma«t be- 
made to the general term. People ex reL Coon y. Oilhert, 2 Code Rep., 31. 3 tft. 

181. 

Where a judgment was obtained in 1842, and the plaintiff on May 4, 1849, ia- 
•ued a writ of ecire faeiae quare exeeutionem nont the conrt, on defendant's motion, 
set aside such writ, saying : The amended code took effect prior to the issue of thi» 
writ and must control the rights of the parties. By section 428 the writ a( scire fa- 
eiae is abolished, and the remedies prescribed by sections 283 and 284 substituted. 
The saving clause in section 428 relates only to proceedings by ecire facias com- 
menced before the code took effect, whethei judgment had been rendered therem or 
not. The motion contemplated by section 284 renders a scire facias unnecessary. 
Catskill Bank v. Sandford, 4 Pr. R., 100. It whs held otherwise under the code 
of 1848) but that code had no section corresponding to this. Anon.f 1 Code Rap., 
118. 

^ 429. Action may be brought by attorney-general to vacate 
a charter by direction of legislature. — An action may be brought 
by the attorney-general, in the name of the people of this State, 
whenever the legislature shall so direct, against a corpora- 
tion, for the purpose of vacating or annulling the act of incor- 
poration, or an act renewing its corporate existence, on the 
ground, that such act or. renewal was procured, upon some 
fraudulent suggestion or concealment of a material fact, by 
the persons incorporated, or by some of them, or with their 
knowledge and consent. 

^ 430. Action to annul a corporation^ when and how brought 
by attorney-general by leave of supreme court. — An action may 
be brought by the attorney-general, in the name of the peo- 
ple of this State, on leave granted by the supreme court, or a 
judge thereof, for the purpose of vacating the charter or an- 
nulling the existence of a corporation, other than municipal, 
whenever such corporation shall, 

1. Offend against any of the provisions of the act or acts 
creating, altering, or renewing, such corporation ; or, 

2. Violate the provisions of any law, by which such cor- 
poration shall have forfeited its charter, by abuse of its pow- 
ers ; or, 

3. Whenever it shall have forfeited its privileges or fran» 
chises, by failure to exercise its powers ; or, 

4. Whenever it shall have done or omitted any act, which 
amounts to a surrender of its corporate rights, privileges, and 
franchises ; or, 

6. Whenever it shall exercise a franchise or privilege, 
not conferred upon it by law. 
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And it shall be the duty of the attorney-general, whenever he 
shall have reason to believe, that any of these acts or omis- 
sions can be established by proof, to apply for leave, and 
upon leave granted, to bring the action in every case of pub- 
lic interest, and also in every other case, in which satisfactory 
security shall be given, to indemnify the people of this State, 
against the costs and expenses to be incurred thereby. 

^ 431. Leave, haw obtained. — Leave to bring the action 
may be granted, upon the application of the attorney-general ; 
and the court or judge may, at discretion, direct notice of 
such application to be given to the corporation or its officers, 
previous to granting such leave, and may hear the corpora- 
tion in opposition thereto. 

^ 432. Action upon information or complaint, of course, — An 
action may be brought by the attorney-general in the name 
of the people of this State, upon his own information, or upon 
the complaint of any private party, against the parties offend- 
ing in the following cases : 

1. When any person shall usurp, intrude into, or unlawfully 
hold or exercise, any public office, civil or military, or any 
franchise within this State, or any office in a corporation cre- 
ated by the authority of this State ; or, 

2. When any public officer, civil or military, shall have 
done or sufiered an act which, by the provisions of law, shall 
make a forfeiture of his office ; or, 

3. When any association, or number of persons, shall act 
within this State as a corporation, without being duly incor- 
porated. 

^ 433. Action, when and how brought to vacate letters patent. 
— An action may be brought by the attorney-general, in the 
name of the people of this State, for the purpose of vacating 
or annulling letters patent, granted by the people of this State, 
in the following cases : 

1. When be shall have reason to believe that such letters 
patent were obtained by means of some fraudulent sugges- 
tion or concealment of a material fact, made by a person to 
whom the same were issued or made, or with his consent or 
knowledge ; or. 
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2. When he shall have reason to believe, that such letters 
patent were issued through mistake, or in ignorance of a ma- 
terial fact ; or, 

3. When be shall have reason to believe, that the patentee, 
or those claiming under him, have done or omitted an act, in 
violation of the terms and conditions on which the letters pa- 
tent were granted, or have, by any other means, forfeited the 
interest acquired under the same. 

^ 434. Relator^ when to be joined as plaintiff, — When an 
action shall be brought by the attorney-general, by virtue of 
this chapter, on the relation or information of a person having 
an interest in the question, the name of such person shall be 
joined with the people, as plaintiff. 

% 435. Complaint and arrest of defendanty in action for uturp' 
ing an office. — Whenever such action shall be brought against 
a person for usurping an office, the attorney-general in addi- 
tion to the statement of the cause of action, may also set forth 
in the complaint, the name of the person rightfully entitled to 
the office, with a statement of his right thereto, and in such 
case, upon proof by affidavit, that the defendant has received 
fees or emoluments belonging to the office, and by means of 
his usurpation thereof, an order may be granted by a judge 
of the supreme court, for the arrest of such defendant, and 
holding him to bail, and thereupon he shall be arrested and 
held to bail, in the manner, and with the same effect, and sub- 
ject to the same rights and liabilities, as in other civil actions, 
where the defendant is subject to arrest. 

§ 436. Judgment in such actions. — In every such case, 
judgment shall be rendered upon the right of the defendant, 
and also upon the right of the party, so alleged to be entitled, 
or only upon the right of the defendant, as justice shall re- 
quire. 

^ 437. Assumption ofoffice^ 4^*» ^V ^^l^^or^ when judgment is 
in his favor. — ^If the judgment be rendered upon the right of 
the person so alleged to be entitled, and the same be in favor 
of such person, he shall be entitled, after taking the oath of 
office and executing such official bond as may be required by 
law, to take upon himself the execution of the office, and it 
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shall be his duty, immediately thereafter, to demand of the 
defendant in the action, all the books and papers in' his cus- 
tody, or within his power, belonging to the office from which 
he shall have been excluded. 

^ 438. Proceedings against defendant^ on refusal to deliver 
hooks or papers. — If the defendant shall refuse or neglect to 
deliver over such books or papers, pursuant to the demand, 
he shall be deemed guilty of a misdemeanor, and the same 
proceedings shall be had, and with the same effect, to compel 
delivery of such books and papers, as are prescribed in arti- 
cle five, title six, chapter six, of the first part of the Revised 
Statutes. 

^ 439. Damages^ how recovered. — If the judgment be ren- 
dered, upon the right of the person so alleged to be entitled, 
in favor of such person, he may recover, by action, the dam- 
ages which he shall have sustained, by reason of the usurpa- 
tion by the defendant of the office, from which such defend- 
ant has been excluded. 

^ 440. One action against several persons claiming office or 

franchise. — Where several persons claim to be entitled to the 

same office or franchise, one action may be brought against 

all such persons, in order to try their respective rights to such 

office or franchise. 

§ 441. Penalty for usurping office or franchise^ how awarded. 
— ^When a defendant, whether a natural person or a corpo- 
ration, against whom such action shall have been brought, 
shall be adjudged guilty of usurping or intruding into, or un- 
lawfully holding or exercising any office, franchise, or privi- 
lege, judgment shall be rendered, that such defendant be ex- 
cluded from such office, franchise, or privilege, and also that 
the plaintiff recover costs against such defendant. The court 
may also, in its discretion, fina such defendant a sum not ex- 
ceeding two thousand dollars, which fine, when collected, 
shall be paid into the treasury of the State. 

§ 442. Judgment of forfeiture against a corporation. — If it 
shall be adjudged, that a corporation, against which an action 
shall have been brought, pursuant to this chapter, has, by ne- 
glect, abuse, or surrender, forfeited its corporate rights, privi- 
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« 
vileges and franchises, judgment shall be rendered, that the 

corporation be excluded from such corporate rights, privi- 
leges and franchises, and that the corporation be dissolved. 

^ 443. Costs against corporation^ or persons claiming to ht 
^uchj how collected. — If judgment be rendered in such action, 
against a corporation, or against persons claiming to be a cor- 
poration, the court may cause the costs therein to be collected 
by execution against the persons claiming to be a corporation, 
or by attachment or process against the directors or other offi- 
cers of such corporation. 

§ 444. Restraining corporation and appointment of re- 
ceiver. — When such judgment shall be rendered against a 
corporation, the court shall have the same power to restrain 
the corporation, to appoint a receiver of its property, and to 
take an account, and make distribution thereof among its 
creditors, as are given in article three, title four, chapter 
eight, of the third part of the revised statutes ; and it shall 
be the duty of the attorney-general, immediately after the 
rendition of such judgment, to institute proceedings for that 
purpose. 

^ 445. Copy of judgment roll against corporation^ where 
to be filed. — Upon the rendition of such judgment against a 
corporation, or for the vacating or annulling of letters patent, 
it shall be the duty of the attorney-general, to cause a copy 
of the judgment roll to be forthwith filed in the office of the 
secretary of state. 

^ 446. Entry of judgment relating to letters patent in records 
of commissioners of land o^^^.— -Such secretary shall thereupon, 
if the record relates to letters patent, make an entry in the 
records of the commissioners of the land office, of the sub- 
stance and effect of such judgment, and of the time when 
the record thereof was docketed, and the real property grant- 
ed by such letters patent, may thereafter be disposed of by 
such commissioners, in the same manner as if such letters 
patent had never been issued. 

§ 447. Actions for forfeiture of property to the people. — 
Whenever, by the provisions of law, any property, real or 
personal, shall be forfeited to the people of this State, or to 
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any officer for their use, an action For the recovery of such 
property, alleging the grounds of the forfeiture, may be 
brought by the proper officer, in the supreme court* 

Chapter III. 
Action for the Partition of Real Property. 

-Sbotion 448. ProvifioiiB of Revised StatateSi applicable to actiona for partition. 

^ 448. Provisions of Revised Statutes^ applicable to actions 
for partition. — The provisions of the Revised Statutes relating 
to the partition of lands, tenements and hereditaments, held 
or possessed by joint tenants or tenants in common, shall ap- 
ply to actions for such partition brought under this act, so far 
as the same can be so applied to the substance and subject 
matter of the action, without regard to its form. ' 

The code of 1843 had no section corres ponding to this, and under the code of 
1848, a doubt existed whether the proceedings for partition should be by petition un- 
der the revised statntes, or by sunimons and complaint under the code. It was held 
both ways, bat finally that the proceedings might be either by summons and com- 
plaint» or by petition, at the option of the plaintiff. Wataon v. Brigham, 1 Code 
Rep., 67. 3 Pr. R., 290. MyerM v. Ratback, 2 Code Rep., 13. 4 Pr. R., 83. lfy«r« 
V. Borland^ ib, Bachu v. SUllwell, 1 Code Rep., 70. 3 Pr. R., 318. Traveri. 
Traver, 1 Code Rep., 112. 3 Pr. R., 351. Row v. Row, 4 Pr. R., 133. 

Where the proceedings are instituted by petition, the pleadings are intended to be 
similar to an action under the code. The petition is to stand for the complaint, and 
any thing may be pleaded which will abate the action or bar the petitioner's right to 
a judgment. Reed v. ChUd, 2 Code Rep., 69. 4 Pr. R., 125. We believe the more 
usual practice now is to proceed by summons and complaint 

In a partition suit commenced by sumttions and complaint, where any of the de- 
fendants omit to answer in due time, it is not necessary to enter an order for their 
default in not answering, the plaintiff is entitled to the relief asked for, as in other 
actions. Walton v. Brigham^ 1 Code Rep., 67. 3 Pr. R., 290. 

An allegation in an answer in a partition suit, that the plaintiff had unreasona- 
bly refused to make partition by deed, was stricken out as redundant. McOowan v. 
Morrow t 3 Code Rep., 9. 

The court has no discretionary power to charge either party with the entire costs 
in partition, upon the ground that the plaintiff unreasonably refused to make parti- 
tion by deed. The provisions of the Revised Statutes (2 R. S., 328, § 77) is not re- 
pealed by section 306 of the code, but the latter must be construed in connection with 
and as qualified by the former. Ib, 

But when the plaintiff in a suit in partition makes persons defendants who have 
no interest in the subject matter of the suit, the costs of such defendants will not be 
"Charged upon the fund or against their co-defendants, but mast be paid by the plain- 
tiff personally. Hammereley v. HammersUy^ 7 Leg. Obs., 127. 

Unless such unnecessary parties are brought in at the request of the other de- 
fendants. Ib. 

Notice of commissioner's proceedings in partition is not required by statute to be 
given to the parties. It would be proper, however, that the parties should have an 
opportunity to be heard before the oommiesioners before partition. Row v. JSoiP, 4 
Pr. R, 133, and see superior court rules 77, 78, 79, and see Hayward v. Judmmf 4 
Barb. S. C. R., 228, and laws of 1847, cap. 430. 



Chaptsr IV. 

Actions to determine confiicting claims to Real Property f and/or 

waste and nuisance, 

Sbction 449. Actioni to determine claimi to real property, bow proeecoled. 

450. ActioD of watte aboliehed. Waste how remediabte. 

451. ProviBions of revised etatatei applicable to actione for waste ander* 

this act 

452. When jodgment of forfeiture and eviction to be given. 

453. Writ of nnisanoe abolished. 

454. Remedy for isjories heretofore remediable by writ of nnisanoe. 

^ 449. Actions to determine claims to real property^ howpro' 
secuted. — Proceedings to compel the determination of claims 
to real property, pursuant to the provisions of the revised 
statutes, may be prosecuted by action under this act, without 
regard to the forms of the proceedings as they are prescribed 
by those statutes. 

Notwithstanding this sectioni it has been held that actions to detennine conflict- 
ing claims to real property must still be commenced in the manner prescribed by th» 
revised statntes. Crane y. Sawyer, 1 Code Rep., N. S., 30. 

The costs allowed to the prevailing party in a summary prooceeding to recover 
posMssion of land, are merely the fees of those oflScers who are required to perform 
the services, such as the judge, sheriff, constable, Slc, Attorney and oonnsel fees are 
not recoverable against the adverse party. Parir t<f^< v. For(f, 5 Pr. R., 91. See- 
laws of 1848, cap. 50. 

^ 460. Action of wcLste abolished. Wa^te how remedia-^ 
ble. — The action of waste is abolished, but any proceeding 
heretofore commenced, or judgment rendered, or right ac- 
quired, shall not be affected thereby. Wrongs heretofore 
remediable by action of waste, are subjects of action as other 
wrongs, in which action there may be judgment for damages, 
forfeiture of the estate of the party offending, and eviction 
from the premises. 

^461. Provisions of Revised Statutes applicable to action for 
waste under this act. — The provisions of the Revised Statutes 
relating to the action of waste, shall apply to an action for 
waste, brought under this act, without regard to the form of 
the action, so far as the same can be so applied. 

§ 462. When judgment of forfeiture and eviction to be given* 
— Judgment of forfeiture and eviction shall only be given ia 
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jbvor of the person entitled to the reversion, against the tenant 
in possession, when the injury to the estate in reversion shall 
be adjudged in the action to be equal to the value of the 
tenant's estate, or unexpired term, or to have been done in 
malice. 

^ 453. Writ of nuisance abolished. — The writ of nuisance 
is abolished ; but any proceeding heretofore commenced, or 
any judgment rendered, or right acquired, shall not be affected 
thereby. 

^ 454. Remedy for injuries heretofore remediable by writ of 
nuisance. — Injuries heretofore remediable by writ of nuisance, 
are subjects of action, as other injuries, and in such action 
there may be judgment for damages, or for the removal of the 
nuisance, or both. 

Chapter V. 
General promdons relating to actions concerning real property .^ 

SicTioN 455» ProvittOOB of Revised Statutes appficable thereto. 

% 465. Provisions of Revised Statutes applicable thereto. — The 
general provisions of the Revised Statutes relating to actions- 
concerning real property, shall apply to actions brought under 
this act, according to the subject matter of the action, and 
without regard to its form. 

The Revised Statutes (2 R. S., 309, s. 38,) provides " that the eourt in which 
such jad^ent, (i. e. judgment in ejectment,) shall be rendered at any time within 
three years thereafter, upon the application of the party against whom the sama 
was rendered, his heirs and assignfi, and upon payment of all costs and damages recov- 
ered thereby, shall vacate such judgment and grant a new trial in such cause." 

In an action commenced siuce the code took efiect, to recover possession of real 
estate, the defendant had a verdict, and the plaintiff (within three years) moved for 
a new trial under the above provision of the Revised Statutes. The defendant ob- 
jected that the judgment had not been perfected, and that the Revised Statutes did 
not apply ; but the court, Marvin, J., held, that the Revised Statutes did apply, and 
ordered that the plaintiff be allowed to perfect the judgment unless the defendant did 
so within ten days, and that when perfected the judgment should be thereupon va- 
cated aud a new trial granted without further order, oa the terms (we presume, the 
report being silent upon the subject,) prescribed by the Revised Statutes. And in 
an action corameuced before the code went into effect and decided since, where the 
judgment having been paid the defendant move^ ioT a new U\al pnisnant to statute » 
(2 R. S., 309.) it was held, that the coum had Xio A\«CTel\on. The stalule is imper- 
ative that the party, on application and n rtiat. ot aW t\\« cosU and damages recov- 
ered. «Aa2/ have a second (rial. 2H ^IT^ s ai ^YamefiL Duet's Pr., 517. 
Gra. Pr., 676. Shaw v. MeMaren, 2 ^:» W9^' »k^ codeVxas made no change in 
this part of the practice, even in «ait« ^%0 ^ ' ^ ^xuce'xUeoVL cfecf, for, aWhough 
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the action of ejectment it not retained by name, in actions for land theae pniviaioni 
of the Re?ised Statutes apply. Roger* v. Wing, 5 Pr. R., 50. 

See section 121, and laws of 1847. cap. 337. Laws of 1846, c 159. And aa* 
some remarks on the practice in actions of ejectment — 1 Code Rep., 19. 



TITLE XIV. 

Provisions relating to Existing Suits,* 

Smcnon 456. Appeal from an order at special term, on summary application, after 

judfrment. 

457. Writ of error in all cases abolished. Appeal subetitnted. 

458. Execution when issuable on a judffmeut docketed before Jaly 1, 

1848. * ^ 

459. Proceeding; by re-hearin|; abrogated. 

460. Appeals from final decrees, by a single judge, in supreme ooort, in 

suits in equity pending on July 1, 1847, when to be taken. 

461. Isines of fact in county court or common pleas before July 1, 1848, 

how tried. 

§ 466. Appeal from order at a special term^ on summary ap- 
plication after judgment. — The appeal mentioned in section 9, 
of the act to facilitate the determination of existing suits in the 
courts of this State, may also be taken from an order made at 
a special term, on a summary application in an action after 
judgment, when such order involves the merits of the applica- 
tion, or some part thereof. 

^ 457. Writ of error in all cases abolished, — Appeal substi' 
tuted. — No writ of error shall be hereafter issued in any case 
whatever. Wherever a right now exists to have a review of 
a judgment rendered, or order or decree made before the first 
day of July, 1848, such review can only be had upon an 
appeal taken in the manner provided by this act, and all ap- 
peals heretofore taken from such judgments, orders or decrees, 
under the provisions of the code of procedure, which are still 
pending in an appellate court, and not dismissed, shall be valid 
and effectual. But this section shall not extend the right of 

* Upon the code and supplementary act of 1848, a question was raised as to 
what was an existing suit ; and where in an action at law a declaration was deiir- 
ered to the sheriff for service before the code went into effect, but was not ser?ed 
until after the code took effect, it was held, not to be an existing suit, and the dec- 
laration was set aside. Diefendorf y . Elvoood, 3 Pr. R., 385. 1 Code Rep., 43. 

An equity suit in which the subpoena to appear and answer was tested and isaued 
prior to 1st July, 1848, but not served until after that time, was held to be an exist- 
ing suit Angela v. Van Burgh, 1 Code Rep., 84. 
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review to any case or question to which it does not now ex- 
tendi nor the tinme for appealing, nor shall it apply to a case 
where a writ of error has been already issued. 

Section 457 of the code of 1848, aathorixes a review only in cases where the 
judgment, decree, or order appealed from, was entered before the code was passed, 
and where a right of review existed by the previous law. Dunhp ▼. Edwarde, 3 
Code Rep., 197.* 

A writ of error will not lie to review in the conrt of appeals a decision of the 
«npreme court, made at special term, awarding a peremptory mandamus. PeopU 
Y. Steele, 1 Code Rep., 88. 

^ 468. Execution when issuable on ajtidgmentt docketed before 
July 1, 1848. — An execution may be issued without leave of 
the court upon a judgment docketed before the first day of 
July, 1848, or now or hereafter to be rendered in aii action 
pending on that day, at any time within five years after the 
rendering of the judgment. 

See sections 283, 284. 

§ 469. (Amended.) — Application of this act to actions pend- 
ing Extraordinary terms. — The provisions of this act apply to 
future proceedings in actions or suits heretofore commenced, 
and now pending as follows : 

1. If there have been no pleading therein, to the pleadings 
and all subsequent proceedings : 

2. When there is an issue of law or of fact, or any other 
question of fact to be tried, to the trial and all subsequent pro- 
ceedings : 

3. After a judgment or order, to the proceedings to enforce, 
vacate, modify or reverse it, including the costs of an appeal. 
Whenever the judges of the supreme court in any district find 
that the court at any term or circuit, has not been, or will not 
be able to dispose of all the cases upon the calendar, they may 
request the governor to assign other judges, and if necessary, 
appoint extraordinary terms and circuits, for the purpose of 
disposing of such cases. The governor may thereupon make 
such assignment, and thejudges assigned mast bold the courts 
accordingly. 

Before amendment this section was n^ (oUoWB • T\^^ proceeding by re-hearing, 
provided for in the act in relation to the ina' arV* p^^saedMay 12, 1847, and mod- 
ified in sections 7 aud 8 of the act to foiJ'i the AeVAim\nal\on ot exwlmg smUin 
the courts of this State, pa«fed April I ^ V^^^^ ne«eViN i!bto««^» w tar as il teAatos 
to the appeals provided foria this •ectid^B, 1^ 
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^ 460. (Amended.) — Appeal from certain final decrees al- 
lowed. — An appeal may be taken from any final decree entered 
upon the direction of a single judge, in any suit in equity pend- 
ing in the supreme court on the first day of July, one thousand 
eight hundred and forty-seven, ** at any time before the first 
day of November, one thousand eight hundred and fifty-one. 
But this section shall not apply to cases where a rehearing has 
already been had or ordered, or to the case of a decree en- 
tered before the passage of this act, and to review w^faich no 
attempt in good faith has been or shall have been made within 
thirty days after notice of the entry of such decree." Such 
appeal shall be taken in the manner provided in sections three 
hundred and twenty-seven and three hundred and forty-eight. 

The part within ioTerted commas, is sabstitutad for these words: <* Within nioety 
days from the time this act shall take effect ; bat this secdon shall not apply to ease* 
where a re-hearing hds already been bad or ordered, and." 

This section is not unconstitutional, it is merely a proyision extending the tiiae for 
^finjring an appeal. It affects the remedy only. Burch y. Newbury, 4 Pr. R., 145. 

No suit in equity was pending in the supreme court, on '* the first day of jBly» 
IS47," nor until the 1st Monday in July, (5th July, 1847.) Const., art. xiv., a- 6. 
Bat it is undoubtedly the intention of the legislature, by this section, to rastore tbe 
riffht to a re-bearing in suits in equity pending on the first Monday of Jaly* 1847» 
where it has been lost, and this section is to be construed as applicable to all suits in 
eautty, pending in the supreme court on the 1st Monday, (the 5tb,) of Jalyt 1847. 

^461. I$s%^ of fact in county court or common pleas h^ore 
July 1, 1848, flow tried. — An issue of fact joined in a county 
court, or court of common pleas, before the first day of July, 
one thousand eight hundred and forty-eight, or then pending 
in that court on appeal, shall be tried by a jury, unless tbe 
parties otherwise agree. 



TITLE XV. 
General Protnsions. 

Section .463. Definition of <' real property.'' 

463. DttfioiUon of " peraonal propeity." 

464. Definition of "property/* 

465. Defiuition of ** distriet." 

466. Defioition of « clerk." 

467. Rule of strict coDBtruction of statutee inapplicable to thii act. 

468. Statutory provisiona, ineonaistent with this act, repealed. 

469. Rulea and practice, inconsistent with tliis act, abrogated. 

470. Judges of supreme court to make general rules. 

471. This act not to affect certain proceedings and statutory piOTiMona. 

472. Certain parts of revised and other statutes not repealed. 

473. This not, when to take efieot 

§462. [8S3.] Definition of ** real property. ^^ — The words 
*^ real property," as used ia this act, are co-extensive with 
laads, tenements and hereditaments. 

§463. [384.] Definition of *^ personal property.*^ — The words 
'^personal property," as used in this act, include money, 
goods, chattels, things in action, and evidences of debt. 

§ 464. [385.] Definition of " property. ^^ — The word " prop- 
erty," as used in this act, includes property, real and personal. 

% 465. [386.] Definition of " i?Mmc^"— The word " dis- 
trict," as used in this act, signifies judicial district, except when 
otherwise specified. 

§ 466. [387.] Definition of " c/«ri."— The word " clerk," 
as used in this act, signifies the clerk of the court where the 
action is pending, and in the supreme court, the clerk in the 
county mentioned in the title of the complaint, or in another 
county to which the court may have changed the place of trial, 
unless otherwise specified. 

An official statute certificate, signed by a deputy clerk, without stating that the 
clerk was absent, held, sufficient 4 Pr. R., 253. 
See, note to section 313. 

^ 467. Rule of strict construction of statutest inapplicable to 
this act. — The rule of common law, that statutes in deroga- 
tion of that law are to be strictly construed, has no, applica- 
tion to this act. 

^ 468. [388.] Statutory provisions inconsistent vnth this a^t 
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repealed. — ^All statutory provisions inconsistent with this act, 
are repealed ; but this repeal shall not revive a statute or law 
which may have been repealed or abolished by the provisions 
hereby repealed. And all rights of action given or secured 
by existing laws, may be prosecuted in the manner provided 
by this act. If a case shall arise in which an action for the 
enforcement or protection of a right, or the redress or preven- 
tion of a wrong, cannot be had under this act, the practice 
heretofore in use, may be adopted so far as may be neces* 
sary to prevent a failure of justice. 

This section is identical with section 388, in the code of 1848, and it was deci<ied 
that it preserved the right to a creditor's bill given by the revised statntea, (2 R. S., 
173, s. 38, et seg..) in cases where an ezecntioo had been issued snd returned unsat- 
isfied, prior to the code. Quick v. Keeler, 2 Sand. S. C R., 231. Dunham v. Niehol- 
son, 2 Sand. S. C R., 636. It has also been held, that this section gives the right to 
proceed by summons and complaint for an admeasurement of dower* Towntend v. 
Towntendt 2 Sand. S. C. R., 713. And in like manner for partition of lands. See 
note to section 448. And also, in like manner, to pursue the remedy of a creditor's 
snit. See, note to section 71. 

The judiciary act of 1847, when applied to appeals depending on the 1st of Joly, 
1848, is not so inconsistent with any thing in the code, as to come within the repeal- 
ing section. Per Bronson, Ch. J., ButUr v. Miller, 3 Pr. R., 339. The code-makers 
did not intend to take away any right which had already attached under the old 
law, but only to change the law for the future. lb, 

^ 469. [389.] Rules and practice inconnstent with this €u:t 
abrogated. — The present rules and practice of the courts, in 
civil actions, inconsistent with this act, are abrogated, but 
where consistent with this act, they shall continue in force 
subject to the power of the respective courts to relax, modify, 
or alter the same. 

This section is identical with section 389, in the code of 1848, which was held 
not to abrogate the principles which governed the practice with respect to affidavits 
to hold to iMiil, and showing cause of action, and vacating orders to hold to bail. 
Martin v. Vanderlip, 3 Pr. R, 265. 

^ 470. (Amended.) — Judges of supreme court to make gen* 
eral rules. — The judges of the supreme court shall meet in 
general session at the capitol, in the city of Albany, on the 
first Wednesday in August, 1852, and every two years there* 
after i and at such sessions shall revise their general rulesy and 
make such amendments thereto as experience has shown to be neces* 
sary to carry into effect the provisions of the Code of Procedure 
and make such further rules as they deem proper not incon- 
sistent with the provisions of this act. The rules so made shall 
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govern the superior court of the city of New-York, the court 
of commoo pleas of the city and county of New- York, and 
the county courts, so far as the same may be applicable, 

The amendment is the substitation of the worde in itdlie for these words *' 1849, 
and at such session make general rules to carry into eflfect the provisions of this act, 
and such other.'' And the omission at the end of these words. 

" Until such general session of the supreme court, the general terms reepectiyely 
of that court, and of the other courts mentioned in this section, msy make tempo- 
rary rules in like cases, to continue in force until the first day of September next, 
and no longer ; and from and after the first day of September next, the existing gen- 
eral rules of the supreme court, adopted in July, 1847, so far as the same reroaiii 
now in foroe, shall be abrogated.'' 

§ 471. [390.] This act not to affect certain proceedings an 
statutory provisions. — Until the legislature shall otherwise pro- 
vide, this act shall not affect proceedings upon mandamus, or 
prohibition; nor appeals from surrogates' courts ; nor any spe- 
cial statutory remedy not heretofore obtained by action ; nor any 
existing statutory provisions relating to actions not inconsistent 
with this act, and in substance applicable to the actions here- 
by provided ; nor any proceedings provided for by chapter 
five of the second part of the Revised Statutes, or by the sixth 
and eighth titles of chapter five of the third part of those stat- 
utes, or by chapter eight of the same part, excluding the sec- 
ond and twelfth titles thereof, or by the first title of chapter 
nine of the same part ; except that when in consequence of any 
such proceeding a civil action shall be brought, such action 
shall be conducted in conformity to this act ; and except also, 
that where any particular provision of the titles and chapters 
enumerated in this section shall be plainly inconsistent with 
this act, such provision shall be deemed repealed. 

This section was substituted for section 390 in the code of 1848. ^ It is not 
clear what is meant by bringing an action in consequence of any snch proceedings. 
It cannot be an action of ejectment after partition, for this would have been so as a 
matter of course. The more reasonable construction is that the proceedings are to 
be conducted as suits under the code, except that when they are not provided for, in 
that, the former statute remains in force. Per Hand, J., in WtUmm ▼. Brigham, 3 
Pr. R., 290, 291. 1 Code Rep., 67. 

The following is a list of the matten excepted {Tom t]be opeialion of the code by 
this section. 

** Provisions for the better security of mecbanVos and oibeia eTeetint; bnildtngs, 
and furnishing materials therefor, in ihn ^^ .aI c\\)Ai ot \Vv\a ^iale, and in ceitam 
vUlages.** 2 R. a, 558. MSseJ^* 

•' Writs of habeas, corpus, and certi cei\;^^ c«aw-*^ 1^* ^^^• 

«*AtUchments against afcscoDdinir ^^^^> '*^a ^-.A ^on-n»denl dtbloia," Ib.,1. 

•* Custody and dispogitjon of the l^^t\ce»l^ aAViA*.\^^^^»^"^'^* ""^ nMound 
mind and haWtoaldruoiards." -^6. ^t^ | ^^^"^ 
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<< Tnmpnm on lands.'* lb. 388. 

" Proceedings to discover the death of persons upon whose lives any paiticolar 
«fUte may depeod." lb, 343. 

** BriDgiDir and maintaining suits by poor persona*' lb. 444. 

** Snits by and agrainst executors, and administratois, and against hein, deyisees 
and legatees." Jb. 447. 

" Proceedings by and against corporations, and public bodies, haying certain cor- 
porate powers, and by and against officers representing them.** lb. 457. 

" Suits against sherifiiif surrogates and other officers on their official bonds." lb. 
476. 

" Actions for penalties, and forfeitures ; and provisions for the collection and re- 
mission of forfeited recognizances, and fines imposed by courts.'* lb. 480. 

** Proceedings for the admeasurement of dower." lb. 488. 

*< Proceedings for the collection of demands against ships and vessels." lb. 403. 

" Proceedings for the recovery of rent and of demised premises." lb. 500. 

** Summary proceedings to reoover the possession of land in certain cases." lb. 
507. 

** Distraining cattle and other chattels doing damage, and of distraining in other 
eases." lb. 517. 

" Proceedings, as for contempts, to enforce eivtl remedies, and to protect the 
rights of parties in civil actions." Jb. 534. 

« Arbitrations." lb. 541. 

" Foreclosure of mortagages by advertisement." lb. 545. 

** Proceedings for the draining of swamps, marshes, and other low lands." lb. 
548. 

" General miscellaneous provisions concerning suits and proceedings in civil ac- 
tions." Jb. 550. 

This section preserves the petition for admeasurement of dower, but a party mav 
either adopt the petition or the summons and complaint. Townmnd v. Totsnseaa, 
2 Sand. S. C R., 713, and sections 34 and 25, of 2 R. S. 617, are retained by tha 
section. Murray v. HatkiiUj 4 Pr. R., 263, hot see note to section 303, and 2 R. S., 
252, $ 74 75, is retained by the code. MeOowan v. Jtforroas, 3 Code Rep., 9. 

The true principles applicable to the titles named in this section, are : 
Where the title ereatet the proceeding and contains full directions as to the form and 
mode of conducting it, or where the title modifies a common law remedy, so as to 
make it essentially new and statutory ; In such cases the right and remedy remam 
nnseparated and unaltered. But where the titles merely provide for proceedings 
preliminary to an action, or establish certaiu principles of law or rules of evidencoi 
to govern suits between certain parties, under certain circumstances, without materi- 
ally afiecting the form of the action or manner of conducting it in other respects ; 
there the proceedings are retained and applied to the new system, and the action, not 
defending npon the old statute, is to be conducted in conformity with the code. In 
the latter class may be placed the statutes in relation to suits by poor persons, by and 
against administrators, fixing the damages for trespass in certain cases, &c. ; which 
do not seriously afiect the forms of action, bnt are as applicable to the new system 
as to the old. In the former class may be placed proceedings in partition ; pro- 
ceedings against corporations in courts of law ; admeasurement of dower ; proceed- 
ings for the collectipo of demands against ships and vessels ; forcible entries and 
detainers; writ of nuisance, and actions of waste ; all of which are either entirely 
creatures of the statute, by which the right and remedy are made inseparable, or 
are common law actions, so far modified by the statute, as to be inconsistent with 
any other general form of remedy. Per Barculo, J., in Traver v. Travert 1 Gods 
Rep., 112. 

See also sections 108 109, and supreme court rule, 92. 

§ 472. Certain parts of revised and other statutes not repealed. 
— ^Nothing in this act contained shall be taken to repeal section 
S3 of article 2 of title 5 of chapter 6, part Sd of the Revised 
Statutes, or to repeal an act to extend the exemption of bouse- 
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hold furniture and working tools from distress for rent and sale 
under execution, passed April 11, 1842. 

^473, [391.] This act whm to take effect. — This act shall 
take effect on the first day of July, 1848 ; except that sections 
22, 23, 24 and 2b shall take effect immediately. 

The code, (p&ased llth April, 1849,) took effect twenty Aacyn after its paflsage. 
The last [thie] section of the code should be considered as a portion of the oripnal 
•code, and applicable to sach portions of the amended code as existed prior to April, 11, 
1849. But considering the amended code as a substitute for the original, to take 
effect on 1st of July, 1848, would be to give it a retrospective effect, contrary to the 
settled principles applicable to the construction of statutes. Oamhle v. Beattict 4 
Pr.R., 41. 



SUPPLEMENTARY ACT. 



AN ACT 

To amend an act entitled *^ An act to facilitate the determination 
of existing suits in the courts of this Stated 

Passed April 11, 1849. 

The People of the State of New^YorTcy represented in Senate 
and Assembly^ do enact as follows : 

The act entitled *' An act to facilitate the determination of 
existing suits in the courts of this State," passed April 12, 
1848, is hereby anaended so as to read as follows : 

§ 1. The act to simplify and abridge the practice, plead- 
ings, and proceedings of the courts of this State, passed 
April 12, 1848, and amended at the present session of the 
Legislature, is herein designated as the " Code of Procedure." 



TITLE L 

Provisions relating to the Courts in general. 

Cbaftkr I. Sections of the Code of Procedure referred to and applied to 
existiDg suits. 
II. Other provisions relatinjjr to existing suits. 



Chapter I. 

Sections of the Code of Procedure referred to and applied to 

existing suits. 

§ 2. The provisions of the Code of Procedure, contained 
in the following sections thereof, are hereby applied, so far as 
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the same are applicable, to future proceedings in civil suits, 
whether at law or in equity, pending on the first day of July, 
1848, as follows : 

(A writ of error held to be a " rait ** within thii section. Orov^r t. Coon, 3 Pr. 
R.,341.) 

!• Sections seventy-two, one hundred and twenty-one, 
one hundred and sixty-nine to one hundred and seventy-six, 
both inclusive, three hundred and fifteen, and three hundred 
and eighty-eight, to proceedings in actions in the supreme 
court, in the county courts, in the superior court of the city of 
New-York, in the court of common pleas for the city of New- 
York, in the mayors' courts of the cities of Albany, Hudson, 
Troy, and Rochester, and in the recorders' courts in the cities 
of Buffalo and Utica. 

2. Sections two hundred and |iinety-two to three hundred 
and two, both inclusive, to executions on a judgment or de- 
cree in any of those courts, hereafter issued, against any per- 
son to the sheriff of the county where he resides, or if he re- 
side out of the State, to the sheriff of the county where the 
record of judgment is filed or the decree enrolled ; the word 
** judgment" in these sections being taken to'include a decree. 

(The words '* hereafter issued " ia this section mean after Jaly 1, 1848. Dunham 
▼. NiehoUon^ 2 Sand. S. C. R., 636.) 

3. Sections three hundred and twenty-three to three hun- 
dred and thirty-one, both inclusive, three hundred and thirty- 
three to three hundred and forty-seven, both inclusive, and 
three hundred and fifty-one to three hundred and seventy- 
one, both inclusive, to the review of judgments, decrees, and 
final orders, from which no writ of error or appeal shall have 
been already taken, the word '* judgment" being taken to in- 
clude a decree, and "judgment roll" to include the record of 
judgment and enrollment of decree. 

(Farmert^ Loan and Trutt Co, ▼. Carroll 4 Pr. R., 211. 1 Code Rep., 112.) 

4. Sections three hundred and ninety to three hundred 
and ninety-nine, both inclusive, four hundred and six to four 
hundred and fifteen, btilh inclusive, four hundred and seven- 
teen, and four hundred and eighteen, to proceedings in actions 
in all the courts of civil jurisdiction in the State. 
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6. Section four hdodred and two, to non-enumerated mo- 
tions in the courts mentioned in the first subdivisioD of this 
section. 

See notes to eectioM 401, 402, 403. 

This eectioo doea oot aathorize an appeal where the sait was terminated by jad|^. 
ment before the code took effect. 

The " final orders " from which that section aathorizee an appeal to this conrt, 
are, it seems, orders made in speciar proceedinijrs, or opoa sammary application after 
jodgment — and in the latter case Ijhe application, it oeems, must concede the Talidity 
of the judf^meot, and seek relief upon matter arising subsequently. Dunlop ▼. Ed" 
wardit 3 Code Rep., 197. 

A final decree, regularly entered, (not enrolled,) cannot be corrected on special 
motion ; it must be by a re-hearing, or if enrolled, by bill of review. Piet^ia r. 
Ev€rard^ 4 Pr. R., 1 13. 2 Code Rep., 69. 



Chapter II. 

Other provisions relating to existing suits.^ 

§ 3. Suits referred by content. — Reference to take testimony . — 
Any suit in equity now pending in the supreme court, or which 
may be ihere pending before the first day of July next, or any 
issue therein, whether of fact or of law, or both, may be re- 
ferred upon the written consent of the parlies concerned ; and 
upon the like consent, a reference may be ordered to take 
testimony, or to report facts, or to execute any order or de- 
cree. 

^ 4. Reference when directed by court. — Where the parties 
do not consent, as in the last section mentioned, the oourt 
may, upon the application of either, or of its own motion, 
direct a reference in such suit, in the following cases : 

1. Where the determination of an issue of fact shall re- 
quire the examination of a long account on either side; in 

* See note to Trial by Referees, p. 218. 

A reference as to surplus moneys in a suit pending in the late oourt of ohancery, 
is not a reference under this act. Rogert v. Afouncey, 1 Code Rep., 63. A refer- 
ence to take testimony in an equity suit at issue upon the pleadings, cannot be 
•directed under this act unless by consent Flagg v. Munger, 2 Code Rep.» 17. 

On a reference to hear and determine, under code of 1848, an order to examine a 
co-defendant, was necessary. Roberti y. Thompton, I Code Rep., 113. 

Where the examination of a lonsr account is not necessarily involved, a reference 
will not be ordered. Sheldon v. Weekt^ 7 Le^^. Obs., 57. 

What exceptions to a reference may be reviewed in the court of appeals. WUson 
T. Al/en,2Code Rep., 2(1. 

What proceedings are to be had on reports of referees in suits pending July It 
1848, and how such reports may be reviewed, see Mueklethwaite v. WeUer, I Code 
Rep., 61. 
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which case the reference (nav be to hear and decide the whole 
issue, or to report upon any specific question of fact involved 
therein ; or, 

2. Where the taking of an account shall be necessary for 
the information of the court, before decree, or for carrying an 
order or decree into effect ; or, 

3. Where a question of fact, other than upon the plead- 
ings, shall arise, upon motion or otherwise, in any stage of the 
suit. 

§ 5. Report of referee to stand as decision. — The report of 
the referee or referees upon the whole cause, or upon the whole 
of any issue therein, shall stand as the decision of the court, 
in the same manner as if the cause or issue had been deter- 
mined by the court at a special term, and may be reviewed 
in like manner. 

See eection 278 of Cede. 

§ 6. Refereesy how appointed. — The referee or referees shall 
be appointed in the manner provided in section two hundred 
and seventy-three of the Code of Procedure, and shall have 
the powers specified in section four hundred and twenty-one» 
and the compensation specified in section three hundred and 
thirteen of that code. 

§7. Re-hearing. Security to be given. Notice of re'hearing. 
— No re*hearing shall take place at a general term of the su*» 
preme court, of an order or decree made at a special term, 
unless the same involve the merits of the suit or proceeding, 
or some part thereof. And further proceedings upon the order 
or decree shall not be stayed, unless security be given in the 
same manner, and to the same extent, as would be required 
if an appeal were taken to the court of appeals from the same 
order or decree, made or confirmed at a general term. Nor 
shall such re-hearing be had, unless notice of the same be 
given wilhin ten days after notice of the order or decree re- 
heard, with the security thus required.* 

» Under this section it was held, i^ $cA#rfn^THorn'V. Mayor, 4^c. of Nets- York, (3 
How, Pr.,254,) that the proceeding, * ^.-^xi ^ w-\\eanng v«e to be governed 
by this act, and that si-coniy niaet K^ . In all cM«a oo •^ re-bearing, \n non- 

enamerated motion. \n ^^Uy, a« WeuP'^^r^al Aecxtea. .T^V^ere bo .lay ef 
proceeding, wa. wng|,j \^ ^ecuriu/'l fti P^ \«coutoim\Vf toa^.a-. TO5,».W, 
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and where a stay was reqoired, the secnrtly mnat be giTen in conformity with 
aectioDS 82, 83, 84, and 85, of 2 R. S., 606. 

That the statute peremptorily requires the security to be pTen within ten 
days after notice of the order or decree re-heard, aod that the court had no pow- 
er to relieve a party who had omitted to give security within the ten days. — 
See also Bureh v. Newbury.Z How, Pr. R., 271. 1 Code Rep., 41. WiUon t. 
Onderdonk, 1 Code Rep., 64. 3 Pr. R., 319. Crane t. Crane, 1 Code Rep., 93. 
Butler ▼. Babcoek, lb. Sheldon ▼. Barnard, lb, 82. FinchUy t. M»Us, lb, 83. 
Poughkeepaie B*k ▼. Haight, 3 Pr. R., 83. 

A motion for a review does not iovolve the merits, and cannot be re*heard. 
Sieldon ▼. Weeke^ 1 Code Rep., 87. Conro ▼. Gray, 4 Pr. R., 166. A. motion 
to diasolve an injunction may. lb. Aod so may a decision awarding a peremptory 
mandamus. People ▼ SteeUt 1 Code Rep., 88. An order for re-hearing sus- 
peuds all proceedings on the decree. Finehley y. MilU, I Code Rep., 83. And 
as to what may or may not be taken to the court of appeals, see Blair v. DiUaye, 
3 Pr. R., 422. Oracle ▼. Freeland, 1 Coms., 228. Marvin ▼. Seymour., 1 Cods 
Rep., 111. 

^ 8. What notice necessary. — No petition for a re-hearing 
need be made. Instead thereof, it shall only be necessary 
to serve a notice in writing on the adverse party, and on tbe 
clerk with whom the order or decree to be re-heard is en- 
tered, stating the application for a re-hearing of such order or 
decree, or some specified part thereof. 

§ 9. Appeal from an order. — Any party aggrieved by an 
order made at a special term of the supreme court, in an ac- 
tion at law, or in a special proceeding, when it involves the 
merits of the action or special proceeding, or some part there- 
of, may appeal therefrom to the court at a general term ; 
where, upon such appeal, the order may be reversed, affirmed 
or modified, according to law. 

This section is retrospectlye as well as prospectiye. People ▼. Steele, 1 Code 
Rep., 88. See note to section 349 of code, and Iddings v. Bruen, I Code Rep., 61. 

^ 10. Appeal, how made. — Tbe appeal in the last section 
mentioned, may be made, by the service of a notice in writing, 
on the adverse party, and on the clerk with whom the order 
is entered, stating the appeal from the same, or some speci- 
fied part thereof. But no such appeal shall be taken, unless 
a judge of the supreme court certify, that, in his opinion, it is 
proper, that the question arising on the appeal should be de- 
cided at the general term. 



TITLE 11. 

Provisions relating to Courts in the First Judicial District, 

§ 11. General term of supreme courts how continued. — The 
general term of the supreme court, appointed to be held in 
the first judicial district, on the first Monday of April, eighteen 
hundred and forty-eight, shall be continued from the first 
Monday of each month to the third Saturday thereafter, until 
and including the third Saturday after the first Monday of 
July, eighteen hundred and forty-eight, or until all the cases 
on the calendar be sooner heard, or a sufficient opportunity 
be given for the hearing thereof. 

^ 12. Special terms and circuit courts^ how continued. — The 
special terms and circuit courts appointed to be held in the first 
judicial district at any time hereafter, before the first day of 
July, eighteen hundred and forty-eight, shall be respectively 
continued from the first Monday of each month to the third 
Saturday thereafter, until and including the third Saturday 
after the first Monday of July, eighteen hundred and forty- 
eight, or until all the cases ready thereat for hearing or trial 
be sooner heard, or otherwise disposed of. 

§ 13. General and special terms in first district. — In addi- 
tion to the courts already required by law, there shall be held 
on the first Monday of September, eighteen hundred and 
forty-eight, a general and special term of the supreme court, 
and a circuit court in the first judicial district, by such judges 
as the governor shall, by appointment, in writing, designate ; 
which terms and circuit court shall be exclusively devoted to 
the determination of suits and proceedings in the supreme 
court, commenced before the first day of July, eighteen hun- 
dred and forty-eight. 

%1^. Terms how long conUnw«<i»"^'^^^ lerma and circuit 
court, mentioned in the la^t ^^ tiaii, AvaW each be continued 
in each month, except Octrvt ^|^^ ^^xwia^y^^^om iVie first 
Monday to the third Satu^^"^ -^^^w,\tic\uawe,utiu\ iVie 
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fourth Saturday in February, eighteen hundred and forty- 
nine, or until the suits and proceedings mentioned in the last 
section, ready for hearing at such courts, shall be sooner de- 
termined. 

§ 15. In case of disability ^ Governor may assign other judges. 
— If the judges assigned to hold such general or special terms 
or circuit courts, or any of them be unable, by reason of sick- 
ness, or judicial engagements elsewhere, to sit until the close 
thereof, the Governor shall assign other judges, not actually 
engaged in holding court, to take their places respectively. 

§ 16. When cause passed, how placed on the calendar. — 
When a cause, placed upon a calendar of a court of record in 
the city of New-York, shall be regularly called and passed, 
without a postponement by the court for good cause shown, it 
shall thenceforth take its place on the same or any future 
calendar, as if the date of the issue were the time when it 
was tlius passed. 

^5 17. Party to state date of issue. — In the case mentioned 
in the last section it shall be the duty of the party placing 
a cause upon the calendar, for a subsequent term, to state 
the date of the issue, as above prescribed ; and if he omit 
to do so, by reason whereof the issue retains its priority on 
the calendar, the court on the application of the adverse 
party, or of its own motion, may strike the cause from the 
calendar. 

^ 18. Act takes effect immediately. — This act shall take ef- 
fect immediately, except that section two shall take effect at 
the same time with the Code of Procedure. 



APPENDIX. 



RULES OF COURT. 



COURT OF APPEALS. 

Adopted, 25th May, 1849. 

Ordered, That the following rules for governing the practice in 
this court, numbered from 1 to 19, both mclusive, be adopted and 
published. 

Rule I. When the appeal is from a judgment, the return of tbe 
clerk of tbe court below shall consist of certified copies of the notice of 
appeal, and the judgment roll. When the appeal is from such ah 
order as is mentioned in the eleventh section of the code of proce- 
dui'e, the return shall consist of certified copies of the notice of appeal, 
the order appealed from, and the papers on which the court below acted 
in making the order. 

Rule II. Tbe appellant shall cause the proper return to be made 
and filed with the clerk of this court within twenty days after the ap- 
peal shall be perfected. If he fail to do s(S, he shall be deemed to have 
waived the appeal ; and on an affidavit proving when the appeal was 
perfected, and a certificate of the clerk that no return has been filed, the 
respondent may eater an order with the clerk dismissing the appeal for 
want of prosecution, with costs ; and the court below may thereupon 
proceed as though there had been no appeal. 

Rule III. If the return made by the clerk of the court below shall 
be defective, either party may, on an affidavit specifying the defect, apply 
to one of the judges of this court for an order that the clerk make a 
further return without delay. 

Rule IV. The attorneys and guardians ad litem of the respective 
parties in the court below, shall be deemed tbe attorneys and guardians 
of the same parties respectively in this court, until others shall be 
retained or appointed, and notice thereof shall be served on the adverse 
party.. 

Rule V. In all calendar causes a case shall be made by the appellant, 
which shall consist of a copy of the return of the clerk, and the reasons 
of the court below for its judgment, if the same can be procured. If 
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ihe case is Yoluminous, an index to the pleadings, ejchibits, depositions, 
and other principal matters shall be added. 

Rule YI. All cases and points, and all other papers furnished to the 
court in calendar causes, shall be printed on white writing paper, with a 
marG[in on the outer edge of the leaf not less than one and a half inch 
wide. The printed page, exclusive of any marginal note or refer- 
ence shall be seven inches long, and three and a half inches wide. The 
folio, numbering from the commencement to the end of the case, shall be 
printed on the outer margin of the page. 

Rule VII. Within forty days after the appeal is perfected, the ap- 
pellant shall serve three printed copies of the case on the attorney of the 
adverse party. If he fail to do so, he shall be deemed to have waived 
the appeal ; and on an affidavit proving the default, the respondent may 
enter an order with the clerk dismissing the appeal for want of prosecu- 
tion, with costs ; and the court below may thereupon proceed as though 
there had been no appeal. 

Rule YIIL Either party may bring on the argument on a notice of 
eight days ; which notice, except in criminal cases, stiall be for the first 
day of the term. 

A copy of the notice, specifying the judicial district in which ihe 
cause originated, shall be furnished to the clerk eight days before the first 
day of the term. 

The clerk shall make a calendar of the causes thus noticed, arranging 
them in the order in which the returns were filed, specifying the judici^ 
district in which the causes originated respectively. 
. Copies of the calendar for the use of the judges, and five other 
copies to be delivered to the clerk, shall be printed in like manner as 
cases and points are directed to be printed. 

Rule IX. At the commencement of the argument the appellant shall 
furnish a printed copy of the case to each of the judges, and shall deliver 
five other copies to the clerk. Each party shall at the same time furnish 
to each of the judges a printed copy of the points on which he intends 
to rely, with a reference to t;he authorities which he intends to cite ; and 
shall deliver five other copies to the clerk, and three copies to the counsel 
of the adverse party. 

The cases, points and calendars delivered to the clerk shall be dis- 
posed of as follows : one copy of each shall be kept by the clerk with the 
records of the court, one copy shall be deposited in the State library, 
one copy shall be deposited in each branch of the library of the court of 
appeals, and one copy shall be delivered to the reporter. 

Rule X. In cases where it may be necessary for the court to go into 
an extended examination of evidence, each party shall briefly state upon 
his printed points the leading facts which he deems established, with a 
reference to the folios where the evidence of such facts may be found. 
And the court will not hear an extended discussion upon any mere ques- 
tion of fact. 

Rule XI. The party who has noticed and placed the cause on the 
calendar for argument, may take judgment of affirmance or reversal, 
as the case may be, if the other party shall neglect to appear and argue 
the cause, or shall neglect to furnish and deliver cases or points as required 
by the ninth and tenth rules. 
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Rule XII. In the argument of calendar causes and motions only 
<one counsel will be heard on each side, unless the court shall otherwise 
direct. 

Rule XIII. Criminal cases shall have a preference, and may be moY- ^ 
ed, on behalf of the people out of their order on the calendar. 

Rule XIY. Causes may be submitted by the parlies on printed ar- 
guments. 

Rule XV. Motions will be heard on the morning of the first day, 
and the morning of each following Tuesday and Friday during the term, 
before taking up the calendar. 

Where notice has been given of a motion, if no one shall appear to 
oppose, it will be granted as of course. 

Rule XVI. The remittitur shall contain a copy of the judgment of 
this court, and the return made by the clerk of the court below ; and 
shall be sealed with the seal, and signed by the clerk of this court. 

Rule XVII. When a decree or order shall be affirmed or reversed 
1)y the default of either party, the remittitur shall not be sent to the court 
below, unless this court shall otherwise direct, until ten days after notice 
of the affirmance or reversal shall have been served on the attorney of 
the party in default. Service of the notice shall be proved to the clerk 
"by affidavit, or by the written admission of the attorney on whom it was 
served. 

Rule XVIII. The time prescribed by these rules for doing any act 
may be enlarged by the court or by either of the judges thereof ; and 
either of the judges may make orders to stay proceedings, which, when 
served with papers and notice of motion, shall stay the proceedings ac- 
cording to the terms of the order. Any order may be revoked or modi- 
fied by the judge who made it ; or, in case of his absence or inability to 
act, by either of the other judges. 

Rule XIX. These rules shall take effect on the first day of July 
next ; from which time all former rules are abrogated, except so far as it 
may be necessary to follow them upon appeals and writs of error which 
shall be then pendmg. 



SUPREME COURT. 

Adopted, August 4, 1849. 

Ordered, That the following Rules* sball commence and take ef- 
fect on the first day of September, 1849. 

Rule 1. Applicants for admission to pxacftsfc as aUomeys and coun- 
sellors of this court, who are entitled to exam\nat\on, sViaYY be examined 

m open court ; the examination i^ ^rtrfiiJieiXi^ ^^ ^"^^ ^^^ ^*^ ^^ ^^^ 
general term. ^ ^^ 

Theae rule, were made by the wK _-*^A«i^«^ wiO^otWj ol \^e ?^^i*|^. 
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Rule 2. To entitle an applicant to an examination, he most proye 
to the court: 

1. That he is a citizen of the United States, and that he is twentj- 
one years of age, and a resident of the district in which he applies^ 
which proof may be made by his own affidavit of the fact. 

2. The evidence of good moral character shall be the certificate of a 
reputable counsellor of this court, or of some other reputable persoi^ 
knovm to the court ; but such certificate shall not be deemed conclusiTe 
evidence, and the court must be satisfied on the point, after a full exami- 
nation and inquiry. 

Rule 3. Papera shall be filed in the office of the clerk of the county 
specified in the complaint as the place of trial. And in case the place 
of trial is changed for the reason that the proper county is not specified, 
as required by section 125 of the code, papers on file at the time of the 
order making such change, shall be transferred to the county specified 
in such order ; and all other papers in the cause shall be filed in the 
county so specified. 

Rule 4. The several clerks of this court shall keep in their respec- 
tive offices, in addition to the " judgment book," required to be kept by 
§ 270 of the code of procedure, such other books, properly indexed, as 
may be necessary, to enter the title of civil actions and special proceed- 
ings, and the steps taken therein ; to enter the minutes of the court ; 
docket judgments ; enter orders and all other necessary matters and pro- 
ceedings ; and such other books as the courts of the respective distncts, 
at a general term, may direct. 

Rule 5. On process or papers to be served, the attorney, besides 
subscribing or endorsing his name, shall add thereto his place of resi- 
dence : and if he shall neglect so to do, papers may be served on him 
through the mail, by directing them according to the best informa- 
tion which can conveniently be obtained concerning his residence. 

This rule shall apply to a party who prosecutes or defends in person, 
whether he be an attorney or not. 

Rule 6. At any time after the day when it is the duty of the sheriff 
or other officer, to return, deliver or file any process, undertaking, order, 
or other paper, by the provisions of the code of procedure, any party 
entitled to have such act done, may serve on the officer a notice to re- 
turn, deliver or file such process, imdertaking, order, or other paper, as 
the case ma^ be, within ten days ; or show cause at a special term to be 
designated m said notice, why an attachment should not issue against 
him. 

Rule 7. Service of notice, of an appearance or retainer generally 
by an attorney for the defendant, shall in all cases be deemed an appear- 
ance. And the plaintiff, on filing such notice at any time thereafter^ 
may have the appearance of the defendant entered, as of the time when 
such notice was served. 

Rule 8. Applications may be made, in the manner provided by law, 
to compel the production and discovery of books, papers and documents 
relating to the merits of any civil action pending in this court, or of any 
defence in such action, in the following cases : 

1. By the plaintiff to compel the £scovery of books, papers or docu- 
ments in the possession or under the control of the defendant, which 
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taekj be necessary to enable the plaintiff to frame his complaint, or to 
answer any pleading of the defendant. 

2. The plaintiff may be compelled to make the like discovery of 
books, papers or documents, when the same shall be necessary to enable 
the defendant to answer any pleading of the plaintiff. 

Rule 9. The petition for such discovery shall state the facts and 
•circutnstances on which the same is claimed, and shall be verified by 
affidavit, stating that the books, papers and documents whereof dis- 
-covery is sought, are not in the possession, nor under the control of the 
party applying therefor, and that the party making such affidavit is 
advised by his counsel, and verily believes, that the discovery of the 
books, papers or documents mentioned in such petition, is necessary to 
-enable him to draw his complaint, answer, demurrer or reply, or to pre- 
pare for trial, as the case may be. 

Rule 10. The order granting the discovery shall specify the mode 
in which the same is to be made, which may be either by requiring the 
party to deliver sworn copies of the matters to be discovered, or, by 
requiring him to produce and deposit the same with the clerk of the 
•county in which the trial is to be had, unless otherwise directed in the 
order. The order shall also specify the time within which the discovery 
is to be made. And when papers are required to be deposited, the 
^rder shall specify the time that the deposit shall continue. 

RuLB 11. The order directing the discovery of books, papers or 
documents, shall operate as a stay of all other proceedings in the cause, 
until such order shall have been complied with or vacated ; and the 
party obtaining such order, after the same shall be complied with or 
acate d, shall have the like time to prepare his complaint, answer, reply 
or demurrer, to which he was entitled at the making of the order. But 
the justice, in granting the order, may limit its effect by declaring how 
far it shall operate as a stay of proceedings. 

Rule 12. Inquests may be taken at the circuit in actions out of their 
order on the calendar, in cases in which they were heretofore allowed at 
the opening of the court, on any day after the firet day of the circuit, 
provided the intention to take an inquest is expressed in the notice 
of trial, and a sufficient affidavit of merits shall not have been filed and 
served. 

Rule 13. On the trial of causes at the circuit, one counsel on each 
side shall examine or cross-examine a witness, and one counsel only on 
each side shall sum up the cause to the jury, unless the justice who 
.holds the circuit shall otherwise order. 

Rule 14. At the hearing of causes at a general or special term, not 
more than one counsel shall be heard, on each side, except when the 
•court shall otherwise order. 

Rule 15. Whenever it shall be intended to move for a review upon 
the evidence appearing on the trial, when the cause is tried by the court, 
'Or to set aside a nonsuit or verdict (except for irregularity or surprise) 
a case shall be prepared by the party intending to make the motion, 
and a copy thereof shall be served on the opposite party, within ten 
4ays after the trial, or notice of the judgment, as the case may be, who 
may, within ten days thereafter, prepare amendments thereto, and serve 
•a copy on the party who prepared the case, who may then, within four 
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days thereafter, serve the opposite party with a notice to appear, within 
a convenient time, before the justice who tried the cause, to have the 
case and amendments settled. The justice shall thereupon correct and 
settle the case, as he shall deem to consist with the truth of the facts. 
The time for settling the case must be specified in the notice, and it shall' 
not be less than four, nor more than twenty days after service of such 
notice. The lines of the case shall be so numbered that each copy shall 
correspond. 

Rule 16. If the party shall omit to make a case within the time 
above limited, he shall be deemed to have waived his right thereto ; and 
when a case is made and the parties shall omit, within the several times- 
above limited, the one party to propose amendments, and the other to 
notify an appearance before the justice, they shall respectively be 
deemed, the former to have agreed to the case as proposed, and the^ 
latter to have agreed to the amendments as proposed. 

Rule 17. When a case shall be made with a stipulation giving to > 
either party the right to turn the same into a bill of exceptions, the 
points of law decided at the court shall be distinctly stated on the case, 
substantially in the same form as is required in a bill of exceptions. 

Rule 18. In cases of exceptions taken, special verdict, or case I'e- 
served for argument, the party shall not be required to prepare at the 
trial of his bill of exceptions or case, or to put in form the special verdict, 
but shall merely reduce such exceptions to writing, or make a minute 
of the facts found specially by the jury, as the case may happen to be^ 
and deliver it to the justice, or the justice shall himself note the points 
as he may elect ; and the bill or special verdict shall afterwards be drawn: 
up and settled, within such times and under the same regulations as are 
made with respect to cases. 

Rule 19. Where a party makes a case or a bill of exceptions, he 
shall procure the same to be filed, within ten days after the case shalT 
be settled, or the bill of exceptions sealed, or it shall be deemed 
abandoned. 

Rule 20. When there shall be a stipulation in a case, giving either 
party leave to turn the same into a special verdict, or bill of exceptions, . 
the party to whom that right shall be reserved shall have thirty days 
after notice of the decision thereon, to prepare and serve such special' 
verdict or bill of exceptions. The party upon whom the same shall be 
served, shall have twenty days to prepare and serve amendments ; and in 
case such amendments shall not be agreed to, the same shall be settled 
by one of the justices of this court, on a notice to be given within ten 
days after service of such amendments. 

Rule 21. In case such special verdict or bill of exceptions shall no- 
be served within the said thirty days, the prevailing party shall be at 
liberty to proceed as though no special verdict or bill of exceptions had 
been taken. And in case no amendment shall be proposed and served^ 
within the twenty days allowed for that purpose, the special verdict or 
bill of exceptions shall be deemed assented to, as prop<>sed and served. 

Rule 22. Whenever the plaintiff shall have neglected to bring his 
cause to trial according to the practice of the court, and the same shall'l 
not have been noticed by the defendant, the plaintiff may, if he have not 
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before stipulated, tender a stipulation and offer to pay the costs to which 
the defendant is entitled, up to that time. 

Rule 23. Whenever an issue of fact shall haye been joined in any 
action, and the plaintiff therein shall fail to bring the same to trial accor- 
ding to the course and practice of the court, the defendant may move 
for the dismissal of the complaint, with costs. 

If it is made to appear to the court that the neglect of the plaintiff 
to brin^ the action to trial was not unreasonable, the court shall permit 
the plaintiff, on payment of costs, to bring the said action to trial at the 
next circuit court where the same is triable. 

RuLB 24. When either party desires a review of a trial before a re- 
feree or referees, in a case where the whole issue has been reported upon, 
he shall prepare a case, and the respective parties shall pui-sue the prac- 
tice, with respect to making and settling the same, prescribed by Rule 
15, as far as the same is applicable. Such case shall be heard only on 
appeal at a general term. When the report is not upon the whole issue, 
it may be reviewed on special motion at a special term. 

On filing a report of referees where a report is made on the whole 
issue, judgment may be entered, as a matter of course. 

Rule 25. On a hearing before referees the plaintiff may submit to a 
nonsuit or may be nonsuited in like manner as upon a trial at the circuit, 
at any time before the cause has been finally submitted to the referees 
for their decision. In which case the referees shall report the fact that 
the plaintiff submitted to a nonsuit, or was nonsuited, according to the 
fact, and judgment may thereupon be perfected by the defendant. 

RuLB 26. It shall not be necessary to call the plaintiff when the jury 
return to the bar to deliver their verdict : and the plaintiff shall have no 
right to submit to a nonsuit after the jury have gone from the bar to 
consider of their verdict. 

Rule 27. A bill of exceptions shall only contain so much of the evi- 
dence as may be necessary to present the questions of law upon which 
exceptions were taken on the trial ; and it shall be the duty of the jus- 
tice, upon the settlement of the bill, to strike out of the same all the 
evidence and other matters which shall not have been necessarily 
inserted. 

RuLB 28. All questions for argument, and all motions, shall be 
brought before the court on a notice for the purpose, and if the opposite 
party shall not appear to oppose, the party makmg the motion shall be 
entitled to the rule or judgment moved for, on proof of due service of 
the notice and papers required to be served by him, unless the court 
shall otherwise direct. 

This rule, so far as it permits a judgment by default, or by the con- 
sent of the adverse party, shall not extend to a complaint for a divorce. 

Rule 29. When a rule is obtained either at a general or special term, 
by default, the counsel obtaining the same shall endorse his name as 
counsel on the paper containing the proof of notice ; and the clerk, in 
entering the rule, shall specify the name of such counsel. 

Rule 30. Enumerated motions are, motions arising on special verdict ; 
issues of law as piovijed by the code ; case xeaerved for argument, ac- 
cording to § 265 of ju code ; case agreed \>etween the parties without 
trial, according to g j ^f the code • dei»^"^^'» appeals to the supreme 
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court from an inferior court, in pursttsBce of chapter 3 of title 11, of the 
code, and appeals by virtue of | 348 of the code. 

Non-enumerated motions include all other questions, submitted to the 
court, and shall be heard at special term except when otherwise directed 
by law. 

Rule 31. Enumerated motions shall be noticed for the first day of 
term, by either party. 

In the following cases, they must be noticed for a special term, viz. 
Motions for judgment on special verdict ; issues of law as provided for 
by the code ; demurrer to pleadings or any part thereof ; motions to set 
aside a report of referees when only a part of the issues are reported on, 
and cases reserved for argument, according to §§ 264, 265, of the code. 

The papers to be furnished on such motion, shall be a copy of the 
pleadings, when the question arises on the pleadings, or any part thereof, 
or of such parts only as relate to the questicm raised by the demurrer ; a 
copy of the special verdict, return, or other papers on which the question 
arises, and the party whose duty it is to furnish the papers shall serve a 
copy on the opposite party, at least eight days before the time the mat- 
ter may be noticed for ars^ument. If the party whose duty it is to fur- 
nish the papers, shall neglect to do so, the opposite party shall be entitled 
to move on affidavit and notice of motion, that the cause be struck from 
the calendar, (whichever party may have noticed it for argument,) and 
that judgment be rendered in his favor ; provided, however, that in mort- 
gage and partition cases, where the plaintiff 's rights are not contested, no 
copies of pleadings need be furnished to the court. 

The papers shall be furnished by the plaintiff, when the question 
arises on special verdict and issues of law as provided for by the code 
they shall be furnished by the party demurring, in the cases of demurrer 

In cases reserved by the court for argument, in pursuance of §§ 264 
265, of the code, no case need be prepared in writing, unless by Uie di 
rection of the justice, who tried the cause. And where a case is so di 
rected it shall be prepared and settled according to rule 15. And the 
party on whose motion the case is reserved shall furnish the papers for 
argument. 

Rule 82. When an appeal is noticed for a general term in cases em- 
braced in chapter 3 of title 11 of the code, and of § 348 of the code, 
the appellant shall furnish the papers for the court, which consist of a 
certified copy of the judgment roll, together with a case stating the time 
of the commencement of the suit, and of the service of the respective 
pleadings, the names of the original parties in full, the change of parties, 
if any has taken place, pending the suit ; and a very brief history of the 
proceedings in the cause ; and containing an abstract of the pleadings, 
not exceeding one-sixth of the number of folios contained in the original 
pleadings respectively, to which shall be added the reasons of the court 
below for its judgment, if the same can be procured. At the commence- 
ment of the argument the appellant shall furnish a printed copy of the 
papers to each of the judges, together with a printed copy of the points 
on which he intends to rely, with a reference to the authorities which he 
intends to cite ; and he shall also deliver to the attorney of the adverse 
party, at or before noticing the said appeal for trial, three printed copies 
of the said papers. And at the commencement of the argument, each 
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party shall serve upon bis adversary, a printed copy of bis points and 
■authorities on which he intends to rely. In case the appellant neglects 
60 to furnish to the adverse party, the said number of copies of the pa- 
pers, the latter shall be entitled to move, on affidavit and notice of mo- 
tion, on the earliest practicable day in term for hearing non-enumerated 
motions, that the cause be stricken from the calendar, (whichever party 
may have noticed it for argument,) and that judgment be rendered in his 
favor. 

When a case is agreed upon by the parties according to § 372, of 
the code, the plaintiff shall furnish the necessary papers for argument, 
duly printed, as in cases of appeal. 

In cases where copies of the papers, required to be furnished by this 
rule, shall have been prepared, before these rules take effect, in confor- 
mity to the existing practice, the same need not be printed, and the 
printing may, in like manner, be dispensed with in other cases, on an 
order of a justice of this court. 

Rule 33. The cases and points, and all other papers furnished to 
this court at a general term in calendar causes, shall be printed on white 
writing paper, with a margin on the outer edge of the leaf not less than 
one and a half mch wide. The printed page, exclusive of any marginal 
note or reference, shall be seven inches long and three and a half inches 
wide. The folio numbering from the commencement to the end of the 
papers, shall be printed on the outer margin of the page. 

RuLB 34. In cases where it may be necessary for the court to go 
into an extended examination of evidence, each party shall briefly state 
upon his printed points, the leading facts which he deems established, 
with a reference to the folios where the evidence of such facts may be 
found. And the court will not hear an extended discussion, upon any 
mere question of fact. 

Rule 35. Non-enumerated motions shall be noticed for the first day 
of the term or sitting of the court, accompanied with copies of the 
affidavits and papers on which the same shall be made ; and the notice 
shall not be for a later day, unless sufficient cause be shown, (and con- 
tained in the affidavits served,) for not giving notice for the first day. 

Rule 36. Non-enumerated motions made in term time, at a general 
term, will be heard on the first day, and Thursday of the first week, and 
Friday of the second week of the term, immediately after the opening of 
the court on that day. 

Motions in criminal cases may be heard on any day in term. 

Rule 37. Notes of issue for the general term shall be filed eight 
days before the commencement of the court at which the causes may 
be noticed. 

Rule 38. In all cases where a motion shall be granted on payment 
of costs, or on the performance of any condition, or where the order 
shall require such payment or performance, the party whose duty it shall 
be to comply therewith, shall have twenty days for that purpose, unless 
otherwise directed in the order. But where costs to be taxed are to be 
paid, the party shall have fifteen days to comply with the rule after the 
costs shall have been t^^ed on notice. 

Rule 39. WLeo^v ^ jt shall be necessary, in any affidavit, to swear 
to the advice of couj^ ^ ^^la party shaU» itv addition to what has usually 
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been inserted, swear that he lias fully and fairly stated the case to hk- 
counsel, and shall give the name and place of residence of such counseL 

Bulb 40. No private agreement or consent between the parties tut 
their attorneys, in respect to the proceedings in a cause, shall be bind- 
ing, unless the same shall have been reduced to the form of an order by 
consent, and entered, or unless the evidence thereof shall be in writiog, 
subscribed by the party, against whom the same shall be alleged, or by 
his attorney or counsel. 

RuLB 41. Orders granted on petitions, or relating thereto, shall refer 
to such petitions by the names and descriptions of the petitioners, and 
the date of the petitions, if the same be dated, without reciUng or setting 
forth the tenor or substance thereof, unnecessarily. Any order or judg- 
ment, directing the payment of money, or affecting the title to property, 
if founded on petition where no complaint is filed, may, at the request of 
any party interested, be enrolled and docketed as other judgments. 

Rule 42. Motions in actions, made after the commencement thereof, 
may be founded upon petition duly verified, or by affidavit, or by both, at 
the election of the party making such motions, except when otherwise 
provided by law. 

Rule 43. Motions to strike out of any pleading, matter alleged to 
be irrelevant or redundant, and motions to correct a pleading, on the 
ground of its bemg " so indefinite or uncertain, that the precise natora 
of the charge or defence is not apparent," must be noticed, before 
demurring or answering the pleading, and within twenty days from the 
service thereof. 

Rule 44. The attorney or other officer of the court who draws any 
pleading, deposition, case, bill of exceptions or report, or enters any 
judgment exceeding two folios in length, shall distinctly number and 
mark each folio in the margin thereof ; and all copies either for the 
parties or the court, shall be numbered or marked in the margin, so as 
to conform to the original draft or entry, and to each other. And all 
the pleadings and other proceedings, and copies thereof, shall be fairly 
and legibly written, and if not so written, the clerk shall not file such as 
may be offered to them for that purpose. 

Rule 45. Every case on certiorari to remove interlocutory proceed- 
mgs of subordinate courts, tribunals or magistrates, may be brought to 
a hearing by either party, at any special term, upon the usual noUce of 
arguments, or, if placed upon the calendar at a general term, every such 
case shall be entitled to preference on the morning of any day during 
the first week of term. 

Rule 46. The return to a writ of mandamus or of prohibition, where 
such return shall be adopted by the party, having been filed, a rule may 
be entered requiring the relator to demur or plead thereto in twenty 
days after notice of said rule, or to move at the next special term there- 
after, for such rule as he may require ; and in case of default, on filing 
an affidavit showing such default, a rule may be entered dismissing such 
writ and all subsequent proceedings, with costs. 

Rule 47. No order to stay proceedings for the purpose of moving 
to change the place of trial shall be granted, unless it shall appear, from 
the papers, that the defendant has used due diligence in preparing the 
motion for the earliest practicable day after the service of the complaint. 
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Such order shall not stay the plaintiff in putting the cause at issue, or 
taking any other step, except giving notice and subpcenaing witnesses for 
the trial, without a special clause to that effect. On presenting to and 
filing with the officer granting the order, an affidavit showing such facts 
as will entitle the plaintiff, according to the settled practice of the court, 
to retain the place of trial, the officer shall revoke the order to stay pro- 
ceedings ; and the plaintiff shall give immediate notice of such revoca- 
tion to the defendant's attoimey. 

Rule 48. In addition to what has usually been stated in affidavits 
concerning venue, either party may state the nature of the controversy, 
and show how his witnesses are material ; and may also show where the 
cause of action or the defence, or both of them, arose ; and those facts 
will be taken into consideration by the court in fixing the place for trial. 

Rule 49. If, in an action to foreclose a mortgage, the defendant 
fails to answer within the time allowed for that purpose, or the right of 
the plaintiff as stated in the complaint is admitted by the answer, the 
plaintiff may. upon the trial, have an order referring it to the clerk, or 
to some suitable person as referee, to compute the amount due to the 
plaintiff, and to such of the defendants as are prior incumbrancers of the 
mortgaged premises, and to examine and report whether the mortgaged 
premises can be sold in parcels, if the whole amount secured by the 
mortgage has not become due. If the defendant is an infant, and has 
put in the general answer by his guardian, or if any of the defendants 
are absentees, the order of reference shall also direct the person to 
whom it is referred, to take proof of the facts and circumstances stated 
in the complaint, and to examine him on oath, as to any payments which 
have been made, and to compute the amount due on the mortgage, pre- 
paratory to the application for judgment of foreclosure and sale. 

Where no answer is put in by the defendant, within the time allowed 
for that purpose, or any answer denjring any material facts of the com- 
plaint, so as to require the service of a reply, the plaintiff, after the 
oause is in readiness for trial, as to all the defendants, may apply for 
judgment, at any special term, upon due notice to such of the defendants 
as have appeared in the action, and without putting the cause on the 
calendar. The plaintiff, in such case, when he moves for judgment, 
must show by affidavit, or otherwise, whether any of the defendants who 
have not appeared are absentees ; and if so, he must produce the report 
as to the proof of the facts and circumstances, stated in the complaint, 
and of the examination of the plaintiff on oath as to any payments which 
have been made. And in all foreclosure cases the plaintiff, when he 
moves for judgment, must show by affidavit, or by the certificate of the 
clerk of the county in which the mortgaged premises are situated, that 
a notice of the pendency of the action containing the names of the parties 
thereto, the object of the action and a description of the property in 
that county affected thereby, the date of the mortgage, and the time 
and place of recordbg the same, l^as been ^\ed at least twenty days 
before such application for judgm^!^* ^ ^e^xttxeii by 1 132 of the Code 
of Procedure. * 

Rule 60. In every /„(f^ment ♦ , ^ b»\^ o^ mortgaged pienmes, 
the description and p/ /_oJiir b^ J^t tb^ ^f xVe poijieny to be sold, so 
far at leastas the ^%f^ ^^S^^ f toflv^^t^ mot\«sge, sYiattbe 
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inserted. And, unless otherwise specially ordered by the court, the 
judgment shall direct that the mortgaged premises, or so much thereof 
as may be sufficient to raise the amount due to the plaintiff, for priacipal, 
interest and costs, and which may be sold separately, without material 
injury to the parties interested, be sold by, or under the direction of the 
sheriff of the county, and that the plaintiff or any other party, may 
become a purchaser on such sale ; that the sheriff execute a deed to the 
purchaser ; that out of the proceeds of the sale, he may pay to the plaintiff, 
or his attorney, the amount of his debt, interest and costs, or so much 
as the purchase money will pay of the same, and that he take the receipt 
of the plaintiff, or his attorney, for the amount so paid, and file the 
same with his report of sale ; and that the purchaser at such sale be 
let into possession of the premises on production of the sheriff's deed, 
and a certified copy of the order confirming the report of the sale, after 
the same has become absolute. In case of a surplus arising from the 
sale of mortgage premises under any such judgment, the sheriff shall 
retain such surplus, subject to the order of the court, unless directions 
are given in the judgment for the disposition of such surplus. 

KuLB 51. On the coming in and confirmation of the report of 
the sale, any party to the suit, or any person not a party, who had a 
lien on the mortgaged premises at the time of the sale, either by judg- 
ment or decree, upon filing with the clerk where report of sale is filed, 
a notice, stating that he is entitled to such surplus moneys or some part 
thereof, and the nature and extent of his claim, may have an order of 
reference to ascertain and report the amount due to him or to any other 
person which is a lien upon such surplus moneys, and to ascertain the 
priorities of the several liens thereon ; to the end that, on the coming 
m and confirmation of the report on such reference, such farther order 
may be made for the distribution of such surplus moneys as may be 
just. Every party who appeared in the cause, or who shall have filed 
such notice with the clerk, previous to the entry of the order of refer- 
ence, shall be entitled to service of a notice to attend on such refer- 
ence, and to the usuaI notices of subsequent proceedings relative to 
such surplus. But if such claimant has not appeared or made his claim 
by an attorney of this court, the notice may be served by putting the 
same into the post-office directed to the claimant, at his place of residence, 
as stated in the notice of his claim. 

Rule 52. Whenever a sheriff or referee sells mortgaged premises, 
under a decree or order or judgment of the court, it shall be the duty 
of the plaintiff, before a deed is executed to the purchaser, to file such 
mortgage in the office of the clerk, unless such mortgage has been duly 
proved or acknowledged, so as to entitle the same to be recorded ; in 
which case, if it has not been already done, it shall be the duty of the 
plaintiff, to cause the same to be recorded at full length in the county 
or counties where the lands so sold are situated, before a deed is exe- 
cuted to the purchaser on the sale ; the expense of which filing or re- 
cording, and the entry thereof, shall be allowed in the taxation of costs ; 
and if filed with the clerk, he shall enter in the minutes the filing of 
such mortgage, and the time of filing. But this rule shall not extend to 
any case where the mortgage appears by the pleadings or proof in the 
suit commenced thereon, to have been lost or destroyed. 
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Rule 53. Where mortgaged premises or other real estate directed 
to be sold, consist of several distinct lots or parcels, which can be sold 
separately without diminishing the value thereof on such sale, it shall be 
the duty of the sheriff or other person conducting the sale, to sell the 
same in separate lots or parcels, unless otherwise specially directed by 
the court. But if the sheriff or other person is satisfied the property 
will produce a greater price if sold together, than it will in separate lots 
or parcels, he may sell it together, unless otherwise directed in the order 
of sale. 

Rule 64. Where lands in the city of New- York are sold under a 
decree, order or judgment of any court, they shall be sold at public 
vendue, at the Merchant's Exchange, between twelve o'clock at noon, 
and three in the afternoon, unless otherwise specially directed. The 
notice of the sale of lands lying in any of the cities of this State, in which 
a daily paper is printed, except where a different notice is required by 
law, or by the order of the court, shall be published in one or more of 
the daily papers of that city, for three weeks immediately previous to the 
time of sale, at least twice in each week. When lands m any other part 
of the State are directed to be sold at auction, notice of the sale shall be 
given for the same time, and in the same manner as is required by law 
on sales of real estate by sheriffs on execution. 

Rule 55. It shall be the duty of every attorney or officer of this 
court, to act as the guardian of any infant defendant in any suit or pro- 
ceeding against him, whenever appointed for that purpose by an order 
of this court. And it shall be the duty of such guardian to examine 
into the circumstances of the case, so far as to enable him to make the 
proper defence, when necessary for the protection of the rights of the in- 
fant ; and he shall be entitled to such compensation for his services, as 
the court may deem reasonable. 

Rule 56. No person shall be appointed guardian ad litem, either on 
the application of the infant or otherwise, unless he be the general 
guardian of such infant, or an attorney or other officer of this court who 
IS fully competent to understand and protect the rights of the infant, 
and who has no interest adverse to that of the infant, and is not con- 
nected in business with the attorney or counsel of the adverse party. 
And no person shall be appointed such guardian who is not of sufficient 
ability to answer to the infant, for any damage which may be sustained 
by his negligence or misconduct in the defence of the suit. 

Rule 57. An order for the appointment of a guardian ad litem, except 
in a partition suit, may be entered on filing the petition of the infant if 
over fourteen years of age, or of some person in behalf of the infant if 
under fourteen, together with the consent of the guardian and the usual 
affidavit, and a certificate of a justice of this court, or county judge en- 
dorsed thereon, that he has examined into tihe circumstances, and that 
the guardian proposed, is a suitable and proper person for such guardian, 
and has no interest in the s\ut i^ oPP^^^"^^^ ^ ^^ interest of the 
infant. 

Rule 58. No ^ jj^n ad «;. rtleaa\ve\i«a gWen security to the 
infant accord/D^ Mf^" ^iali, JJ^» ^*!ti>M&wv, wewe any money or 
property beloagiJ^ Jfi^'u inf«^ ^oV ^^^\,xm'^^'^^^^^^'^ ^^ 
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to the guardian, out of the fund, or recorered by the infant in the suit. 
Neither shall the general guardian of an infant, receive any part of the 
proceeds of a sale of real property belong to such infant, sold under a 
decree, judgment or order of the court, until the guardian has giyea 
such further security for the faithful discharge of his trust, as the court 
may direct. 

Rule 59. The security to be given by the general guardian of aa 
infant, shall be a bond in a penalty of double the amount of the perso- 
nal estate of his ward and of the gross amount or value of the rents and 
profits of the real estate during his minority, together with at least two 
sufiGicient sureties, each of whom shall be worth the amount specified in 
the penalty of the bond over and above all debts ; or instead of personal 
security the guardian may give security, by way of mortgage on unin- 
cumbered real property, of the value of the penalty of his own bond 
only. But the court, in its discretion, may vary the security where, 
from special circumstances, it may be found for the interest of the in- 
fant ; and may direct the principal of the estate, or any part thereof, to 
be invested in public stocks or with the New- York L^e Insurance and 
Trust Company, or on bond and mortgage, for the benefit of the infant, 
and that the interest or income thereof, only, be received by the guar- 
dian. 

Rule 60. No moneys arising from the sale of the real estate of an 
infant, on a mortgage or partition sale, or under any decree, judgment 
or order of court, shall be paid over to his general guardian, except so 
much thereof, or of the interest or income from time to time, as may 
be necessary for his support or maintenance ; unless such guardian h^ 
previously given sufficient security on unincumbered real estate, to ac- 
count to the infant for the same, in the usual form. 

Rule 61. For the purpose of having a general guardian appointed, 
the infant, if of the age of fourteen years or upwards, or some relative or 
friend, if the infant is under fourteen, may present a petition to the court, 
stating the age and residence of the infant, and the name and residence 
of the person proposed or nominated as guardian, and the relationship, 
if any, which such person bears to the infant, and the nature, situation 
and value of the infant's estate. 

Rule 62. Upon presenting the petition, the court shall by inspection 
or otherwise ascertain the age of the infant, and if ol the age of fourteen 
years or upwards, shall examine him as to his voluntary nomination of 
a suitable and proper person as guardian ; if under fourteen, shall ascer- 
tain who is entitled to the guardianship, and shall name a competent 
and proper person as guardian. The court shall also ascertain the 
amount of the personal property, and the gross amount or value of the 
rents and profits of the real estate of the infant during his minority, and 
shall also ascertain the sufficiency of the security offered by the guardian. 

Rule 63. The security required on a sale of the real estate of an in- 
fant, shall be a bond of the guardian, with two sufficient sureties, in a 
penalty of double the value of the premises, including the interest on 
such value during the minority of the infant, each of which sureties shall 
be worth the penalty of the bond, over and above all debts ; or a simi- 
lar bond of the guardian only, secured by a mortgage on unincumbered 
real estate of the value of the penalty of such bond. 
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Rule 64. The general guiurdiaa of the infant, if he haa any, and if 

rthere is none, the infant himself, if of the age of fourteen years or 

upwards, or his next friend, if he is under thiat age, may present a 

petition, stating the age and residence of the infant, the situation and 

-value of his real and personal estate, the situation, value and annual in- 

• come of the real estate proposed to he sold, and the particular reasons 
which render a sale of the premises necessary or proper ; and praying 
that a guardian may he appointed to sell the same. The petition shall 
also state the name and residence of the person proposed as such guar- 
dian, the relationship, if any, which he hears to the infant and the secu- 
rity proposed to he given ; and the petition shall be accompanied by af- 
fidavits of disinterested persons, or other proofs verifying the material 
facts and circumstances alleged in the petition. And if the infant is of 
the age of fourteen, he shall join in the application. 

Hulk 65. If it satisfactorily appears that there is reasonable ground 
for the application, an order may be entered appointing a guardian for 
the purposes of the application, on his executing and filing with the 
clerk, the requisite security, approved of as to its form and manner of 
execution by a justice of this court or a county judge, signified by his 
approbation endoreed thereon, and directing a reference to ascertain the 
truth of the facts stated in the petition, and whether a sale of the pre- 
mises or any and what part thereof, would be beneficial to the infant, 
and the particular reasons therefor ; and to ascertain the value of the 
property proposed to be sold, and of each separate lot or parcel thereof, 
and the terms and conditions upon which it should be sold ; and whether 
the infant is in absolute need of any and what part of the proceeds of the 
sale for his support and maintenance, over and above the income thereof, 
and his other property, together with what he might earn by his own 
exertions. And if there is any person entitled to dower in the premises, 
who is willing to join in the sale ; also to ascertain the value of her 
life estate in the premises, on the principle of life annuities. But no 
proceedings shall be had upon such reference until the guardian pro- 
duces a certificate of the clerk, that the requisite security has been duly 
proved, or acknowledged, and filed agreeably to the order of the court ; 

• and which certificate shall contain the name of the officer by whom it 
was approved, and shall be annexed to the report. 

Rule 66. If the proceeds of the sale exceed five hundred dollars, 
and the guardian has not ffiven security by mortgage upon real estate, 
he shall bring the proceeds into court, or invest the same under the di- 
rection of the court for the use of the infant ; and the guardian shall 
> only be entitled to receive so much of the interest or income thereof 
from time to time, as may be necessary for the support and maintenance 
of the infant, without the order of the court. If the infant's interest in 
the property does not exceed one thousand dollars, the whole costs, in- 
cluding disbursements, shall not exceed twenty -five dollars. And where 
several infants are interested in the saO^® premises as tenants in common, 
the application m IJj^alf of all shall be W^^^^ '^^ ^^® ^^® peiilion, al- 
though they myy^e several ^ Jll axMLidmns; and there shall be 
but one refereiicA ^^^acertain tk^^"^^ Viev^ ol a 8a\e as to a\\, and but 
one biJJ of cost, l(?fZ ^Uo^Z^ Df^F • . .v 

Rule 67. Qpl %ecuti^^^ ^ ^xnmv^ot. oi \nBacy, &c., tbe 
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commissioners, for every day they are necessarily employed in hearing- 
the testimony and taking the inquisition, shall be entitled to the same- 
allowance which is made by law to commissioners to make partition or 
admeasure dower. And for drawing the inquisition and process, and 
serving notices, when no attorney is employed, they shall have the fees to 
which an attorney would be entitled for the same services. The com- 
mittee of a lunatic, idiot, or drunkard, may pay to the petitioner on whose 
application the commission was issued, or to his attorney, the costs and 
expenses of the application and of the subsequent proceedings thereon, 
including the appointment of the committee, and without an order of the 
court for the payment thereof, when the bill of such costs and expenses 
has been duly taxed and filed with the clerk in whose office the appoint- 
ment of such committee is entered ; provided the whole amount of such 
costs and expenses does not exceed fifty dollars. But where the costs 
and expenses exceed fifty dollars, the committee shall not be at liberty to 
pay the same out of the estate in his hands, without a special order of 
the court directing such payment. 

Rule 68. When an action is brought to obtain a divorce or separation, 
or to declare a marriage contract void, if the defendant fail to answer the 
complaint, or if the facts charged in the complaint are not denied in the- 
answer, the court to which application is made for judgment shall order 
a reference to take proof of all the material facts charged in the complaint. 

And when the action is for a divorce on the ground of adultery, un- 
less it be averred in the complaint that the adultery charged was com- 
mitted without the consent, connivance, privity or procurement of the- 
plaintiff — that five years have not elapsed since the discovery of the fact 
that such adultery had been committed — and that the plaintiff has not 
voluntarily cohabited with the defendant since such discovery — and also^ 
where at the time of the offence charged the defendant was living in 
adulterous intercourse with the person with whom the offence is alleged 
to have been committed — ^that five years have not elapsed since the 
commencement of such adulterous intercourse was discovered by the 
plaintiff; and the complaint containing such averments be verified by the 
oath of the plaintiff in the manner prescribed by the 157th section of the 
code, judgment shall not be rendered for the relief demanded until the 
plaintiff 's affidavit be produced stating the above facts. 

Rule 69. To obtain an order of reference, if the complaint seeks to 
annul a marriage on the ground that a party was under the age of legal* 
consent, an affidavit must be produced, showing that the parties thereto 
have not freely cohabited for any time, as husband and wife, after the 
plaintiff had attained the age of consent. If the complainant seeks to 
annul the marriage on the ground that the plaintiff's consent was ob- 
tained by force or fraud, the phiintiff must show by affidavit that there 
has been no voluntary cohabitation between the parties as man and wife ; 
and if it seeks to annul a marriage on the ground that the plaintiff was a 
lunatic, an affidavit must be produced, showing that the lunacy still con- 
tinues ; or the plaintiff must show by his affidavit that the parties have not 
cohabited as husband and wife after the plaintiff was restored to his reason. 

Rule 70. On a reference to take proof of the facts charged in a com- 
plaint for separation, or limited divorce, the examination of the plaintiff 
on oath may be taken, as to any cruel or inhuman treatment alleged in. 
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the complaint which took place when no witnesses were present who are- 
competent to testify to the facts on such reference. 

Rule 71. On a complaint for a divorce, or to avoid or annul a mar- 
riage contract for any other cause than physical incapacity, if the material 
allegations in the complaint are denied in the answer, and the plaintiff 
does not file a reply within the time allowed hy the code, the defendant, 
on due notice, may apply to have the complaint dismissed ; hut if a reply 
is put in, either party may, on the usual notice to the adverse party/ 
apply for an order for issues. 

RuLR 72. The defendant in the answer may set up the adultery of 
the plaintiff or any other matter which would he a har to a divorce, sep- 
aration, or the annulling of a marriage contract ; and if an issue is taken 
thereon, it shall he tried at the same time and in the same manner as 
other issues of fact in the cause. 

Rule 73. On a complaint filed hy a hushand for a divorce, if he 
wishes to question the legitimacy of any of the children of his wife, the 
allegation, that they are or that he helieves them to he illegitimate, shall 
he distinctly made in the complaint. If a reference is ordered, proofs 
shall he taken upon the question of legitimacy, as well as upon the other 
matters stated in the complaint ; and if an issue is awarded, an issue on 
the question of legitimacy of the children shall he awarded and tried at 
the same time. 

Rule 74. In cases where the trial of issues of fact is not provided for 
in § 253 of the Code, if either party shall desire a trial hy jury, such 
party shall, within ten days after issue joined, give notice of a special 
motion to settle the issues, and the court or judge may settle the issues,. 
or may refer it to a referee to settle the issues. Such issues must be 
settled in the form prescribed in § 72 of the Code of Procedure. 

Rule 75. No sentence or decree of nullity declaring void a marriage 
contract, or decree for a divorce, or for a separation or limited divorce, 
shall be made of course by the default of the defendant ; or in conse- 
quence of any neglect to appear at the hearing of the cause, or by con- 
sent. And every such cause shall be heard after the trial of the issue, or 
upon the coming in of the proofs, at a special term of the court; but 
where no person appears on the part of the defendants the details of the 
evidence in adultery causes shall not be read in public, but shall be sub- 
mitted in open courts No officer of this court, with whom the proceed- 
ing^ in an adultery cause are filed, or before whom the testimony is taken, 
nor any clerk of such officer, either before or after the termination of the. 
suit, shall permit a copy of any of the pleadings or testimony, or of the 
substance of the details thereof, to be taken by any other person than a 
party, or the attorney or counsel of a party, who has appeared in the 
cause ; without a special order of the court. 

Rule 76. Whenever a justice or other ofl^cer, approves of the se- 
curity to be given in any case, or reports upon its sufficiency, it shall be 
his duty to require personal sureties to jusUty, or if the security offered 
is by way of ^ortgf^^e, on real estate to xec^^mte proof of the value of 
such estate; &nd £ 5,^JJ in his c(^-iifica.tft or report state the value of 
such real estate, q ;f^^ each Dev! ^fferei^ secunty is worth the re- 
quisite Amount 0^ ^ tP^ ftbo ve ^'^ axvi tesponsMities he owes or 
has incurred, r ?^ ^^ ^jj^y ^H J.J^^ ^^ c»aes wYien l^e duty of the 
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oflScer in taking security is prescribed by the Code of Procedure. And 
all bonds, and ondertakings, and other securities in writing shall be duly 
proved, or acknowledged in like manner as deeds of real estate, before 
the same shall be received or filed. 

Bulb 77. Where several tracts or parcels of land lying within, this 
State are owned by the same persons in common, no separate action for a 
partition of a part thereof only shall be brought without the consent of 
all the parties interested therein ; and if brought without such consentt 
the share of the plaintiff may be charged with the whole costs of the 
proceeding. 

Rule 78. Where the rights and interests of the several parties, as 
stated in the complaint, are not denied or controverted, if any of the 
defendants are infants or absentees, or unknown, the plaintiff, on an affida- 
vit of the fact, and notice to such of the parties as have appeared may 
apply at a special term for an order of reference, to take proof of the 
plaintiff's title and interest in the premises, and of the several noatters 
set forth in the bill or petition ; and to ascertain and report the rights 
and interests of the several parties in the premises, and an abstract of 
the conveyances by which the same are held. 

RuLB 79. Where the whole premises of which partition is sought, 
are so circumstanced that a partition thereof cannot be made without 
great prejudice to the owners, due regard being had to the power of 
the court to decree compensation to be made for equality of partition, 
and to the ability of the respective parties to pay a reasonable com- 
pensation to produce such equality, or where any lot, or separate 
parcel of the premises which will exceed in value the share to which 
either of the tenants in common may be entitled is so circumstanced, 
the plaintiff, upon stating the fact in the affidavit which is to be filed 
for the purpose of obtaining an order of reference under the next pre- 
ceding rule, may have a further provision inserted in such order of 
reference, directing the officer or person to whom it is referred, to 
inquire and report whether the whole premises, or any lot or separate 
parcel thereof, are so circumstanced that an actual partition cannot be 
made ; and that if he arrives at the conclusion that the sale of the 
whole premises or of any lot or separate parcel thereof will be neces- 
sary, that he specify the same in his report together with the reasons 
which render a sale necessary ; and in such a case, that he also ascer- 
tain and report whether any creditor not a party to the suit, has a 
specific lien, by mortgage devise or otherwise, upon the undivided 
share or interest of any of the parties in that portion of the premises 
which it is necessary to sell ; and if he finds that there is no such 
specific lien in favor of any person not a party to the suit, that he fur- 
ther inquire and report whether the undivided share or interest of any 
of the parties in the premises is subject to a general lien or encum- 
brance, by judgment or decree ; and that be ascertain and report the 
amount due to any party to the suit who has either a general or 
specific lien on the premises to be sold, or any part thereof, and the 
amount due to any creditor, not a party, who has a general lien on any 
undivided share or interest therein, by judgment or decree, and 
who shall appear and establish his claim on such reference. He shall 
also, if requested by the parties, who appear before him on such refer- 



«nce, asoertaiD and repork the amount due to auy creditor, not a party 
to the suit, which is either a specific or general lien or encumbrance 
upon all the shares or interests of the parties in the premises to be 
sold, and which would remain as an encumbrance thereon in the 
hands of the purchaser ; to the end that such directions may be given 
in relation to the same, in the decree for the sale of the premises, as 
shall be most beneficial to all the parties interested in the proceeds 
thereof on such sale. 

RuLB 80. Whenever a party, as a tenant for life, or by the cur- 
tesy, or in dower, is entitled to the annual interest or income of any 
sum paid into court and invested in permanent securities, such party 
shall be charged with the expense of investing such sum and of re- 
ceiving and paying over the interest or income thereof; but if such 
party is wilhng, and consents to accept a gross sum in lieu of such 
annual interest or income for life, the same shall be estimated accord- 
ing to the then value of an annuity of six per cent, on the principal 
sum during the probable life of such person, according to the Ports- 
mouth or Northampton tables. 

Rule 81. Every receiver of the property and effects of the debtor 
shall, unless restricted by the special order of the court, have general 
power and authority to sue for and collect all the debts, demands and 
rents belonging to such debtor, and to compromise and settle such as 
are unsafe and of a doubtful character. He may also sue in the name 
of a debtor, where it is necessary or proper for him to do so ; and he 
may apply for and obtain an order of course that the tenants of any 
real estate belonging to the debtor, or of which he is entitled to the 
rents and profits, attorn to such receiver, and pay their rents to him. 
He shall also be permitted to make leases, from time to time, as may 
be necessary, for terms not exceeding one year. And it shall be his 
duty without any unreasonable delay, to convert all the personal estate 
and effects into money ; but he shall not sell any real estate of the 
debtor, without the special order of the court, until after a judgment 
in the cause. He is not to be allowed for the costs of any suit brought 
by him against an insolvent from whom he is unable to collect his 
costs, unless such suit is brought by order of the court, or by the con- 
sent of all persons interested in the funds in his hands. But he may 
sell such desperate debts, and all other doubtful claims to personal 
property, at public auction, giving at least ten days' public notice of 
the time and place of such sale. 

Rule 82. On appeal to this court from the order, sentence or de- 
cree of a surrogate's court, the party appealing shall file a petition of 
appeal, addressed to this court, with the clerk of the county in which 
the order, sentence or decree appealed from was made, within fifteen 
days after the appeal is entered m the court below, or the appeal shall 
be considered as waived ; and any party interested in the proceedings 
in the court beJo\y jnay thereupon apply to this court, ex parte, to 
dismiss the appe^; y^Uh costs, 'pu^ petixvon of appeal shall briefly 
state the general ^^^ of the ^ e^^^g*' ^^^ °^ ^^® sentence, order 

or decree appeal Y front, and ik „ wr>i5C\t^ ^^^ P^^ ^^ P^"^^ ^^^""^^ 
complained of M ^'„eoixB . *^^l ^^ vwWe tlae whole sentence, or- 
der or decree ^ ^ ^^^ta h^' %fif^*->s •.^N^tocVicaBeitBliaUbesuf- 
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ficient to state that the same and every part thereof is erroDeoas. And 
where the appeal is from a sentence or decree, on the settlement of the 
accounts of an executor, administrator, or guardian, if the appellant 
wishes to review the decision as to the allowance or rejection of anj 
particular items of the account, such items shall he specified in the 
petition of appeal ; or the allowance or disallowance of any such items 
shall not he considered a sufficient ground for reversing or modifying 
the sentence or decree appealed from. The respondent, in his answer 
to the petition of appeal m such cases, may also specify any items in 
the account as to which he supposes the sentence or decree is errone- 
ous, as against him and in iavor of the appellant. And upon the hear- 
ing of the parties upon such appeal, the sentence or decree may be 
modified as to any such items, in the same manner as if a cross-appeal 
had been brought by such respondent. The appellant may have an 
order of course, that the respondent in the petition of appeal answer 
the same within twenty days after the service of a copy of the petition 
of appeal and notice of the order, or that the appellant be heard ex 
parte. And where the respondent is an adult, upon filing an affidavit 
of such service upon the attorney of the respondent, if he has appeared, 
either in this court or in the court below by an attorney of this court, 
or upon the surrogate if he has not appeared by such attorney, and 
that no answer to the petition of appeal has been received, the appel- 
lant may have an order of course that the appeal be heard ex parte as 
against such respondent. Where the respondent is a minor, if he 
does not procure a guardian ad litem upon the appeal to be appointed, 
within twenty days after the filing of the petition of appeal, the appel- 
lant may apply to a justice of this court, ex parte for the appointment 
of such guardian. And if the minor has appeared by his guardian ad 
litem in this court, the appellant may have an order of course that the 
guardian ad litem of the respondent answer the petition of appeal 
within twenty days after service of a copy thereof and notice of the 
order, or that an attachment issue against such guardian. When a 
petition of appeal is filed, if it has not been served on the adverse 
party, the respondent may have an order of course that the appellant 
deliver a copy of the petition of appeal to the attorney, or to the guar- 
dian ad litem of the respondent, within ten days after service of notice 
of such order, or that the appeal be dismissed ; and if the same is not 
delivered within the time limited by such order, the respondent, upon 
due notice to the adverse party, may apply at a special term to dismiss 
the appeal with costs. Upon the hearing of any such appeal as is re- 
ferred to in this rule, it shall be the duty of the appellant to furnish the 
court with a copy of the petition of appeal and of the answer thereto, 
if an answer has been received, and a copy of the proceedings below, 
including a copy of the appeal as entered. 

Rdlb 83. All moneys brought into court by order of this, or any 
other court, shall be paid to the county treasurer of the county in 
which the action is triable, unless the court shall otherwise direct. 
And all bonds, mortgages and other securities upon real estate, here- 
tofore required to be taken in the name of the clerk of the court of 
appeals, shall, except as otherwise provided by law, be taken to the 
treasurer of the county where such fund belongs, or such other county 
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treasurer as this court shall direct. And all moneys received by the 
county treasurer under and by virtue of any law, vesting him with 
the fiinds, or securities belonging to any of the suitors, in any court of 
this State, shall be deposited by the said county treasurer, in his name 
of office, in the New-York Life Insurance and Trust Company, or in 
such bank, as the court for the district shall from time to time direct 
as a deposit bank, unless the order or judgment, under which such 
moneys are brought into court, shall direct such moneys to be de- 
posited in some other bank, or company. 

Rule 84. The accounts of the county treasurers with respect to 
moneys or securities, received by them under the foregoing rule, or 
by virtue of any order of any court of this State with the banks and 
other companies, in which moneys are directed to be deposited, shall 
be kept in such manner, that in the cash b^oks of the banks and other 
companies, and in the bankbooks of the said treasurers, it shall appear in 
what particular suit, or on what account the several items of money 
credited or charged, were deposited, or paid out. The said county 
treasurers shall, at the first general term of this court, for the district 
in which such treasurer resides, in each year, make a report to said 
court, containing a statement of his accounts, and of the funds and se- 
curities under his control, on the first day of January, which state- 
ment shall show the amount in his hands, uninvested, and the times 
when received, and the suit or matter in which the same was paid in, 
constituting the balance in deposit in banks, and other companies ; 
and also all stocks, bonds and mortgages, and other investments, for 
the benefit of suitors or othervnse. The court to which such a report 
shall be made, shall cause the same to be examined by some suitable 
and proper person, to be appointed by them. The person so ap- 
pointed shall forthwith proceed to examine the account and statement, 
with the accounts in banks and in other companies, and with the ac- 
counts and securities in the office of such treasurer. He shall have 
the power to summon witnesses before him, if necessary, to be ex- 
amined with respect to such accounts. He shall report whether such 
accounts have been correctly kept, and are truly stated ; and shall, on 
or before the first day of the next ensuing general term, in such dis- 
trict, deliver to the couit of such district, by which he shall be ap- 
pointed, or one of the justices thereof, his report upon the matters so 
referred. 

Rule 85. Orders upon the banks or other companies, for the pay- 
ment of moneys out of court, shall be made payable to the order of 
the person entitled thereto, or of hb attorney duly authorized, and 
shall specify in what particular suit or on what account the money is 
to be paid out, and the time when the order authorizing such payment 
was made. When moneys are deposited in the New-York Life In- 
surance and Tru^j Company, to the credit of the county treasurer, the 
entry of such dewo^it^ both in the books of the company and in the 
accounts of tb^ F *tnty ^^^^^Xxx^r v^it^ '^^ company, shall contain a 
short reference . ^^^ue ""^'o Of ♦! |>uae ot mallet in which such de- 
posit \s directQ^ fj) ^ ^aacle • ^^® ^\^iz\£<\Vi% a\BO iVie lime from which 
the interest of^ ^ ip r^ulatiarx J'H «p^^^4o«vl'«^ <^"^^®^^®» ^^®^® ^\ 
^oesnotcoi,.y^P^^^^ th^^'^dU^J ^ScV 4epo«vl. The secretary of 
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the company shall transmit to the justices holding the first geaeni 
term, for the first district, in January, in each year, a statement of the 
accounts of the said county treasurer; and to the justices holding the 
first general term, in the other districts, a statement of the accounts of 
tlie county treasurer in each district; showing the amounts standing to 
his credit on the first day of January, including the interest, or acco- 
mulation on the sums deposited to the credit of each cause or matter. 
In every draft upon the Trust Company, by the county treasurer, for 
moneys deposited with the said company, or for the interest or a ecu- 
mulation on such moneys, the title of the cause or matter, on account 
of which the draft is made, and the date of the order authorizing suc^ 
drafl, shall be stated ; and the draft shall be made payable to the order 
of the person or persons entitled to the money, or his or their attor- 
ney, who is named in the order of the court authorizing such draft. 
And to authorize the payee or endorsee of such draft to receive the 
money thereon from the Trust Company, the same shall be accom- 
panied by a certified copy of the order of the court authorizing such 
draft, countersigned by the justice by whom such order was made. 
But where periodical payments are directed to be made out of a fund 
deposited with such company, the delivery to the secretary of the 
company of one copy of the order authorizing the several payments, 
shall be sufficient to authorize the payment of subsequent drafts in 
pursuance of such order. 

Rule 86. Applications for an additional allowance under th« pro- 
visions of the 308th section of the Code of Procedure, can only be 
made to the court before which the trial is had, or the judgment ren- 
dered. 

RuLfe 87. If any application for an order to be made any justice 
of this court, and such order to be refused in whole or in part, or 
be granted conditionally, or on terms, no subsequent application, upon 
the same state of facts, shall be made to any other justice ; and if, 
upon such subsequent application any order be made, it shall be re- 
voked. 

Rule 88. No order shall be made referring any cause, or -matter 
pending in this court, to a justice thereof, to be heard or determined 
by him as a referee. 

Rule 89. Whenever bail are required to Jusdfy, they shall justify 
within the county where the defendant shall have been arrested, or 
where the bail reside. 

Rule 90. Where the service of the summons, and of the complaint, 
or notice, if any, accompanying the same, shall be made by any other 
person than the sheriff, it shall be necessary for such person to state 
m his affidavit of service when, and at what particular place, he served 
the same, and that he knew the person setved to be the person men- 
tioned and described in the summons as defendant therein, and also 
to state, in his affidavit, whether he left with the defendant such copy, 
as well as delivered it to him. 

Rule 91. When the plaintiff in the action is entitled to judgment, 
upon the failure of the defendant to answer the complaint, and the 
relief demanded requires application to be made to the court, such 
application may be made at any special term, in the district embracing 
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the county in which the action is triable, or in an adjoining county, 
such application may also be made at a circuit court in the county m 
which the action is triable. But when a reference, or writ of inquiry 
shall be ordered, the same shall be executed in the county in which 
the action is triable. 

Rule 92. All actions depending in this court on the 12th day of 
April, 1848, may be conducted according to the rules of this court 
adopted in July, 1847, so far as the same are applicable. 

In cases where no provision is made by statute, or by these rules, 
the proceedings in this court shall be according to the customary prac- 
tice, as it has heretofore existed in the Court of Chancery and Supreme 
Court, in cases not provided for by statute, or the written rules of the 
court. 

These rules shall take effect on the first day of September, 1849. 



SUPERIOR COURT. 

Adoftid, Janaary l8lh, 1851. 

RuLfe 1. The general and special terms of the court will be held 
on the first Mondays of January, February, March, April, May, June, 
October, November, and December, in each year, and will continue 
until the last Saturday of such months, respectively. 

RvLB 2. At the general terms, the court will hear appeals, enu- 
merated motions, and causes transferred fi^om the Supreme Court, 
pQUBuant to the act of 1849, which have not heretofore been heard. 
The general term will open at eleven o'clock, a. m. 

RuT.B 3. The special terms will consist of a trial term, held by two 
Justices severally, and a term held by one Justice, which will be de- 
signated the special term. For the trial term, the clerk will prepare 
a calendar, containing the issues of fact to be tried by a jury. Such 
calendar will be called and regulated by the Justice holding the prin- 
cipal trial court. The other Justice, at the trial term, will aid him in 
the side court, as heretofore practised. The trial term will open at 
ten o'clock, a. m. 

Rule 4. For the special term, the clerk vrill prepare a calendar, 
containing, first, the issues of law noticed for argument at such term, 
and second, all issues of fact noticed for trial, which are designated on 
the notes of issue, as causes not required to be tried by a jury, by sec- 
tion 253 of the Code of Procedure, or in which a jury trial is waived. 
The special term will open at ten o'clock, a. m., and the first hour will 
be devoted to the giving of judgment in undefended causes, and the 
hearing of litigated non-enunaerated moiiona. The calendar will be 
taken up each dev st ehren o'cln^k. -^. "». 

Rule 6. Nor^'mer&te^ >! • nd V\W>>e ^eard by one of the 
Justices at the o %/^/ tertx^ i^Otl^'' -.^xVie CVxtimbers, daily, at ten 

day, the ^ouMy^jy, ^Si ^ tfce K^inual E\ecUon. Thanks. 
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giving Day, and Christmas. For such motions, and for the purpose 
of making all necessary orders, and giving judgments in causes under 
chapter first of title eight, of the second part of the code, a Special 
Term will be held every day during the vacations, at ten o'clock, a.k. 

Rule 6. The Justices designated to hold the general terms, will 
•attend at Chambers daily, during their respective terms, from ten to 
eleven, a. m., to dispose of ex parte applications, and of non-enume- 
rated motions in which all the parties are present or represented. AU 
applications for ex parte orders, and for judgment upon failure to 
answer, during the general terms, must be made before eleven 
o'clock, A. M. 

Rule 7. Appeals from all orders made on non -enumerated mo- 
tions, will be heard on each Saturday during the general terms, at 
eleven a. m., and must be noticed for that time. 

The court, at the conclusion of the June term, will appoint general 
terms, for hearing such appeals only, to be held during the vacation. 

Rule 8. A party intending to move to set aside a verdict as against 
the evidence, must obtain from the Justice who tried the cause, an 
order staying the proceedings for that purpose. Such a motion will 
not be entertained, unless the stay of proceedings be obtained and 
served within four days after the entry of the judgment by the clerk, 
or before the insertion of the costs by the clerk m the entry of the 
judgment. The court, by order, may permit the judgment to be en- 
tered and collected, without prejudice to a motion to set aside the 
verdict ; and may impose such terms on each party, in respect thereof 
as to the court may seem meet. 

Rule 9. The party moving to set aside a verdict as against evi- 
dence, must prepare a case and procure the same to be settled in the 
usual manner. If the party making the case, intend to appeal from 
the judgment, when entered jon the verdict, because of errors of law 
alleged to have occurred at the trial, or in the direction for judgment, 
be must present such alleged eiTors in the case made for setting aside 
the verdict. If the errors complained of were excepted to in due sea- 
son, when they occurred, the case may be turned into a bill of excep- 
tions, as of course, in the event of the application to set aside the ver- 
dict being denied. 

Rule 10. The motion to set aside the verdict on the case when 
settled, must be brought on, on the usual notice at the special term. 
No alleged errors of law presented by such case, will be considered at 
the special term, unless by the express directions of the Justice before 
whom the cause was tried. 

Rule II. If either party appeal from an order of a Justice, grant- 
ing or refusing a new trial on such case, the appeal may be brought 
on before the general terms on the usual notice. If the order refuse 
a new trial, and there be alleged errors of law contained in the case 
on which the motion was made, the appeal from the judgment in re- 
spect of such errors of law must be brought on and argued at the same 
time with the appeal from the order refusing a new trial, at the spe- 
cial term. 

Rule 12. The costs on an appeal to the general term from a judg- 
ment, as well as from an order granting or refusing a motion to set 
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vide a verdict as against eyidence, Mrben allowed by the court, shall 
be the costs prescribed in subdivision six, of section three hundred 
and seven of the amended code, together with the expenses specified 
in section three hundred and eleven. But where an appeal from such 
order is heard at the same time with an appeal from the judgment in 
the cause, the court may, in its discretion, give costs on the former 
appeal, as if it were a motion at special term. 

Rule 13. The party who moves for a re-hearing, or review of a 
•cause or matter decided by a referee or referees, shall procure and 
iiimish to the court a special report of the referee or referees, setting 
forth distinctly the facts found on the reference, and his or their deci- 
aion upon the points of law arising in the cause. 

Bulb 14. The foregoing rules shall take effect immediately, and 
all existing rules inconsistent with the same are hereby repealed. 



COURT OF COMMON PLEAS 



FOB THB CITY AND COUNTY OF NEW-YORK. 

Adoptbd, Jane, 1848. 

1. The general terms for hearing appeals and other business re- 
<)uired by law to be heard at those terms, shall be held on the fourth 
Monday of each month, except July and August ; shall continue for one 
week, if necessary, and open at 10 a. m. on each day. 

2. The special terms ror the trial of all issues of fact and law, and 
hearing of all matters, except business to be heard at the general terms, 
Bhall be held on the first Monday of each month except August, shall 
continue for three weeks if necessary, and may be continued for the 
fourth week, by the judge holding the same, when he is not engaged at 
the general term. 

9. The special term for the trial of issues of law will be held at 
chambers, and open at 12 m. The calendar will be called daily in 
order. The special term for the trial of issues of fact will open at 

10 A. M. 

4. Motions that may be made out of Court and Chamber business, 
will be heard before a Judge at Chambers daily between 10 and 12 
A. M. Appeals from such motions shall be submitted at the Saturday 
of the general term. 

5. Notice of trial or argument shall be for the first day of term. 

6. The Clerk shall prepare a calendar for the general term, and 
calendars for the special terms ; one containing the issues of fact to be 
tried, and the otbef ^^ntaining the issues of law. 

7. Where the j^atti^^ agree in writing to waive a trial by jury, the 
note of issue aha]} ^^0 ^uch consent, and the consent be filed with the 
Dote of issue. J^i^^^- 

^aHendar, It^^^ 



5 of issue. J'l^^^j^^k shall place bucV\ causes on a separate part of 
calendar, \l^0 O ^^ parties cooaeut on a cause being called, that 
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the same be tried without a juty, such cause shall be placed on such 
calendar in its order. 

8. A term of the Court for any other business than the trial of la- 
suesof fact or law shall be held at Chambers on the first Monday of 
August, and continued ibr four weeks. 

9. The present June term of this Court is continued until the last 
Saturday of^ July for trials and arguments. After the third Monday of 
July, during that term causes will be tried and arguments heard only 
on consent of both parties. 

10. Arguments of enumerated motions in causes commenced before 
the first day of July, 1848, will be heard at the general terms, and shaH 
be brought on upon notice, as now provided for by the rules of the 
Court for the first day of such term. 

These rules shall take effect on the third day of July, 1848. 



Ajdoptbd, Jan. 9, 1850. 

1. The present calendar of issues of fact shall be continued from 
term to term, until the same is finished during the year 1850, commen- 
cing at each succeeding term, where the court left off at the preceding 
term. 

2. The causes hereafter noticed for trial shall be added to the cal- 
endar at the end thereof for each term in order, except those which 
may previously be upon the calendar for trial ; but no new note of 
issue need be filed for any cause on the calendar. 

3. Causes which may be set down for the third week of the term> 
if not disposed of during the term, and causes so ordered by the court, 
shall be called at the commencement of the succeeding term before 
proceeding with the calendar. 

4. Causes that are passed on the calendar, and go down, or are 
postponed for the term, must be placed again forthwith at the foot of 
the calendar by the clerk, unless otherwise ordered by the court at the 
time of postponement. 

5. These rules are not intended to dispense with the notice of trial 
for each term, as required by statute. 



Adopted, Maroh 24, 1850. 

Ordbred : That orders to show cause on non-enumerated motions 
will not hereafter be granted, except upon affidavit showing the neces- 
sity of making the time of notice shorter than is required in the code ; 
and where such order is returnable on any other day than the first day 
of the Special Term, the reason therefor must be stated in the affidavits 
on which the motion is founded. 

The Court will hereafter enforce the rule of the Supreme Court 
in regard to the printing of cases and bills of exceptions, except where 
they have already been prepared for the use of the court. 



363 



Aoomo, Maroh 23, 1851. 

For the purpose of regulating the review of questions of practice 
decided hy a single judge, the court adopt the following rule : 

Upon the decisions of motions made before a single judge at cham- 
bers or at special term, in cases in which no appeal is allowed by sec- 
tion 349 of the code, the Judge may, if he deem the question of such 
importance and doubt as to render a review by the general term proper, 
give a certificate thereof, and the party desiring such review shall, 
within six days af^er the decision of such motion, procure such certifi- 
cate and serve a copy thereof, with a notice of hearing for the next 
general term for which the same can be noticed, and thereupon such 
motion shall be brought on and submitted for review on vnitten points 
to be shown to the opposite counsel, and then handed to the court 

Such certificate shall not operate as a stay of proceedings, unless 
such stay of proceedings be expressly ordered. 



INDEX. 



[The nfemee if to the pftg*.] 

A. 

ABATEMENT. See, Aetion. 
ABSCONDING DEBTORS. See, Attaehment 

■enrice of eummoni on, 104. 
ABSENT DEFENDANT, action against, 100. 

See, lamitaUtn. 
ACCOUNTS, how kept, 357. 
ACT, diTiiion of, 13. 

when to take efiect, 329. 
ACTION, defined, 13. 

distinction between action and suit abolished, 55, 

kin<faof, 13. 

eriminal. defined, 13. 

ciTil, denned, 13. 

how cooimenoed, 96. 

when deemed commenced, 65, 111, n. 

when not to abate, 79, 80, n. 

when to be commenceid. See, Limitaiion, 

where to be tried. See, Place of trial, 

parties to. See, Plaintiff, Defendant^ Partiea to action. 

pleadinfj^ in. See, Pleading^ Complaint^ iinswif, Demufrar. 

by ezecntor or administrator. See, Executor, 

where no personal claim on defendant, 100. 

for partition, 319. 

relating to real property, general provisions, 321. 

existing provisions relating to, 322, 323, 330. 

on charter or by-law of 'corporation, 52, 53. 

against bail, 190. 

time of limitation in. iSee, Idmitation, 

title of, not altered by appeal, 264. 

in name of people of State. See, People of State, 

by Attorney General. See, Attorney OeneraL 

on a judgment, when allowed, 51. 

review of special proceedings in superior court to be deemed. 
See, Foreign eorporatione. 

against foreign coiporation, 312. 

in place of geirifaciaa, quo warranto, &c., 313. 

to deteriDi.. oooflicting claims to real propeiiy, and for waste and sni- 
saoce Oa/i 
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ADMINISTRATOR. See, Emtcutor. 
ADMISSION, of debt. See, New fromUe. 
of writing^, 290. 
fX senrice of eommoiu, 110, n. 
ADVERSE POSSESSION, defined, 61. 

onder written elsim, GO. 
nnder claim not written, 61. 
in eaeee of landlord and tenant, 61. 
See, Deteent ea$t, Oeeufation, Pmmmimi. 
ADVICE, of counsel, form of swearing to, 209, 345. 
AFFIDAVIT, eutitlinir, 305, 161, n. 

copy to be served with order, when, 179, 304. 
AFFIDAVITS, to be need on motion, 346. 

to prevent inquest at the circuit, 341, 209. 
verify ing petition for discovery, 341. 
concerning change of place of trial, 347. 
of service of summons, &c., what to contain, 110, 358. 
of advice of counsel, 209, 345. 
when necessary, to enter default, 346. 
on motion to change place of trial, 346, 347. 
in divorce cases, 352. 
AFFIRMANCE, in court of appeals by default, 338. 

remitted, stayed after, 339. 
AGREEMENTS, to be in writing or entered, 346. 
ALBANY, mayor's court of, 33. 

terms of supreme court at, 23, of sessions at, 30. 
ALIEN ENEMY, time of limitation in action by or against, 67. 
ALLOWANCE, for costs, 247, 254. 

See, Percentage* 
AMENDMENT, of course, 149. 

on terms, 152. 
of variance, 148, 149. 

of notice of appeal, 155, n, 264. [264. 

to make proceedings conform to the requirements of the code, 155, 
of pleading, copy to be served after, 125, 150. 
ANSWER, when to be put in, 122. 

what it must contain, 127. 

number of defences in, 139. 

and demurrer, when allowed, 125, n., 132. 

not replied or demurred to, and containing new matter, 135. 

material allegations in, when deemed true, 147. 

and offer of compromise, 289, 290. 

of title in justice's court, 42. 

in action of libel and slander, 142, 143. 

to recover possession of property distrained doing damaget 143. 
farther time to, 122, n., 303, 304, n^ 
supplemental, when allowed, 156. 
amendment of, 149, 152. 
frivolous judgment on, 203. 
sham or irrelevant may be struck out, 132. 
sham, what is, 133, n. 
false, when it will be struck out, 133, n. 
of statate of limitations, 59. 
founded on written instrument, 142. 
APPEAL, in general^ who may appeal, 264. 

parties, how designated on, 264. 

title of cause on, 264. 

costs on, 253, 254, n, 261, 264, n, 282, 283. 

when in discretion of court, 252. 
from order made out of courts 264. 
how made, 264. 
notice of, may be amended, 155, n, 264. 
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AFPEALi in general, certified copy notice of appeal, &«., to be traMmitted te ap- 
pellate oourty 265. 
from a judgment, power of coDrt, 265. 
from a judgment or order, power of court, 265. 
when to be taken, 266. 
to Court o/Appeale, in what cases, 16, 17 n, 37, 267. 
prerequisites of, 267. 
with stay of execution, 268, 269. 
effect of on court below, 269. 
undertakings and sureties on, 270, 271. 
effect of iu certain cases, 271. 
to Supreme Court from Inferior Court, in what cases, 271. 
security on, 272. 
how heard, 272. 
judgment on, 272. 
to Supreme Court, ) From a single judge to the 

Superior Court, ^ ., ,r i general tenn, 273. 

Court of Common Pleae, city of N,Y.) » 
how taken, 273. 
from order of single judge, 273. 
order made out of court, 276. 
to Cottr* of Common Pleae of the City and J ^^^ ^ inferior court, 277 . 
County of N. Y., or to a County Court, J . • t . 

repeal of statutes relating to review of judgments m Jus- 
tices* Courts, 277. 
to Common Pleas, when, 278. 
County Court, when, 278. 
proceedings by appellant, 278. 
a stay of execution, when, 279. 
proceedings by respondent, 280. 
when to be heard, 281. 

may be dismissed for want of prosecution, v6\. 
hearing to be on original papers, 281. 
judgment, how given, 281. 
costs on, 283. 
from Surrogate'e Court, not affected, 327. 

when an enumerated mouon, «>4o. 

when non-enumerated, 344. 

who to furnish papers in, and what papers, 344. 

in Superior Court, regulated, 355. 

when heard, 359. , •_ u «i .^Ji 

from orders on non-enumerated motions, when heard ana 

how to be noticed, 360. , . , , * i_ u^„^i 

from order grantmg or refusing new trial, how to be brought 

on, 360. 
costs on, 360. , ^ ^ • oot 

in Court of Appeals, what the return miwt contain, 337. 

dismissal of, 337, 338. 

APPEAI^, COURT, jurisdiction of, 16, 17, n, 37, 267. 

power of an appeal, 19. 
jurisdiction of, when it ceases, 19. 
judgments of, how pronounced, 20. 
terms of, 20. 
causes on calendar, 21. 
^here may be held, 21, 
ndjoumment of, 21. 
Remittitur, 



APPELLANT. 6e^^ 96^^^^ ^ ^ g,^ .^ ^^^^^ ^^^ 33,. 

to !*(!'' #h« «"»"' ^7. 
., Ak<' f2», 338. 
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APPEARANCE, BoticA of, iti eflfoet, 1)7. 

of infant to bo by guardian, 76. 
notioe of, or of retainer, when laeh, 340. 
when may be entered, and how, 34d. 
ARGUMENT, cane reeenred for, 340.341,342,213. 
in Court of Appeals^ 338. 

notioe of eight days to advene Attorney, 338. 

clerk, 338. 
to speotfy jadieial dittriet, 338. 
on ^eationa of fact, 338. 
only one coanael on a aide, except, dM., 338- 
ARREST, in what caaee, 158, 159. 
of female, 159, 160 n. 
order for, of whom obtained, 160. 
when to be made, 160, 161 n. 
prereqniaite of making order, 162. 

order for, when to be made, and what to contain, 163, 163 n. 
to be deli?ered to aheriff, 163. 
copy to be deliTered to defendant, 163. 
how executed, 163. 
defendant how diacharged from, 163. 
Older Air, motion to yacate, 168. 
See, Bail, Depooit, Irregulanty^ Sheriff. 
of judgment, motion for, 300, n. 
ASSAULT and Battery^ action for, canuot be maintafaied in Jaatioe'e Coort. 43. 

on board merchant Teaaels, actiona for, in marine court, 51. 
time of limitation in actiona for, 64. 
coala in actiona for, 251 n., 253 n. 
ASSIGNEE of thing in action, action by, 73. 

liable for coata, 262. 
ASSIGNMENT, of thing in action, allowed only in caiea ariaing oat of oontnet, 71. 

effect of, 73. 
ASSIGNOR, of thing in aotioo, when may be a witneee, 297. 
ASSISTANT JUSTICES' COURTS. See, Juatiee^ Cawrta. 

atyIeof52. 
ATTACHMENT, may be iaoed in certain caaei, 186. 

from wliom to be obtained, 188. 
how obtained, 188. 

before iavuing, plaintiff must give nndertaking, 190. 
to whom directed and what to reqaire, 190. 
aeyeral may iaeue, 190. 
aheriff *8 doty thereon, 190. 
proceeding on, in caae of periiAiable property or daim of third 

party or iotereat in a Teaael, 191. 
oa eharea in atock of any aaeociatiou, 191. 
on property incapable of manual delivery, 191. 
defendant to furniah aheriff with achednle of property, 191. 
aheriff'a doty, where judgment for plaintiff, 192. 
action* authorised to be brought by aheriff, may be prooeonted by 

plaintiff, 193. 
aheriff 'a duty where judgment for defendant, 193. 
proceedings to discharge, 193, 194. 
aheriff to return, 194. 
feei to sheriff on, 194. 
ATTORNEY, and Guardian, In court below continued in conrt of appeala, 337. 
ATTORNEYS, admission of, 339, 340. 

name and residence to be endorsed on process or papers to be aerT- 

ed, 338, 340. 
to mark folios on papers, 138, 346. 
duty to act as guardian ad litem, 349. 
See, Diatriet Attorney. 
ATTORNEY-GENERAL, actiona by, 65, 314, 315, 316, 317, 318. 
AUTHORITIES, with poinU for argument in conrt of appeala, 338. 
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B. 

BAIL» daioharg^ from, Arrest apon, 163. 
how givea, 164. 
nrrender id ditch ti^ of, 165. 
power of to arreat defendant, 165. 
how proceeded ai^ainst, 165. 
how exonerated, 165. 

■beriff to deliyer copies of nndertakings or, to plain tifT, 165. 
notice of not accepting, 165. 
when deemed to be accepted, 165. 
notice of jaatifyinir, 166. 
qoalificatioD of, 166. 
how to justify, 166, 358. 
allowance of, 166. 

5i?ing bail after deposit, 167. 
epoeit instead of, how disposed of after judgment, 167. 
taken on arrest, liable to sheriff, 167. 
motion to reduce amount of, 1 68. 
who may not be, 164, fi. 
deposit in liea^of, 166. 
sheriff when liable as, 167. 
sheriff, how discharged from liability, 167. 
liable to sheriff, 167. 

practice on motion to reduce, 168, n., 170. 
BANK, aeconnti with, how kept, 357. 

orders upon, in what form, 357. 
BANKING ASSOCIATIONS, actions against directors of, 68. 
BATTBRV. See, JiBtauU and Battery, 

BILL o/ Exception, to obtain a reyiew of the evidence on a trial by jury, 916. 

in case of trial by jury, 213. 
** *• the court, 217. 

*< ** referees. 226, n. 

to be attached to judgment roll, 213. 
how made and settled, 341, 342. 
within what time to be filed, 342. 
when not served in time, 342. 
what it should contain, 343. 
irrelevant matter to be stricken ont of, 343. 
mode of turning case into, 342 360. 
BILLS of Exchange and Promiooory Notes, assignee of, action by, 73. 

put iu circulation as money by monoyec^ 

corporations, 68. 
pleadings on, 119, 142. 
BONDf actions on in justice*s court, 39. 

judgment, how entered on, in certain cases, 311. 
pleadings on, 119, 142. 
to be acknowledged or proved, 353. 
by whom to be approved, 353. 
See, Inetalment, 
BOOKS and Papero, discovery of, 290, 340, 341. 

to be kept by the several clerks, 232, 340. 
BROOKLYN, City Court of, laws regulating, 33. 
BUFFALO, Reeorder^o Court of, laws regulating, 33. 
BY-LAW of Corporation of New -York, action on, 52. 

of cities, action on, 53. 
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C. 

CALENDAR, clerk to eoter iwue on, 207. 

issue 00, bow dtsposed of, 208. 

Court of Appeals, court to provide for preference of caafleeon,90,337. 

how made up, 338. 
to be printed, 338. 
how disposed of, 338. 
Superior Court, for trial term, how prepared and called, 359. 

for special term, how piepared and when taken 
op, 359. 
Supreme Court, in what cases causes may be struck from, 344. 
CASE, Supreme Vourty agreed upon by parties, 344, 284, 285. 

on motion for review, or to set aside yerdict or nonsait, 

how made and settled, 341, 342, 214, 217. 
within what time to be filed, 342. 
to be turned into a bill of exceptions, 342. 
to be inserted in papers on appeal, 344. 
to review proceedings before referee, 343, 217, 226, n. 
Superior Court, to set aside yerdict as against eyidence ; what to con- 
tain, 360. 
how prepared and settled, and when may be turned into 

bill of exceptions, 360. 
when to be brought on for argument, 360. 
Court of Appeahj to be made by appellant, 337. 

what it shall consist of, 337. 
to be indexed if voluminous, 337. 
how printed, 338. 
three copies to be served on adverse party within forty 

days, 338. 
eight copies for the judges, 338. 
five copies to clerk, 338. 
<* ** how disposed of, 338. 
may be submitted, 339, 284, 285. 
CASES, when to be printed, 345. 
not proyided for, 359. 

See, Bill of Exceptions. 
CERTIORARI, to remove interlocutory proceeding, 346. 
CHAMBERS, business at, 26. 

order at, how vacated, 264. 
order at, appeal from to general term, 273, 276. 
when and by what parties attended, aud what business 
of, 360. 
CHARTER, action upon of corporation of New- York, 52. 

action upon of cities, 53. 
CIRCUIT, number of counsel to examine witnesses and sum np at, 341. 
CIRCUIT COURTS, jurisdiction of, 23. 

repeal of statutes relating to, 22. 

number of terms of, 24. 

how appointed, 24. 

extraorainary, how appointed, 25. 

places and times of holding, 25. 

where to be held, 24. 

proceedings when judge unable to hold, 26. 

supervisors or sheriff to provide room for holding, 26. 

and oyer and terminer may be held together, 24. 

adjournment of, 25. 

juries may be drawn for adjourned circuit, 25. 

caoMs may be noticed for adjoamed circuit, 35. 
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CIRCUIT JUDGES, how dengnated, 24. 

appointmeot of to be publiibed, 26. 
unable to hold ciroait, 26. 

transact basinew out of court, 27. 

CITT COURT, Brooklyn, statutes, regulating, 33. 

CITY COURTS. See, Mayortf Courtt, Recorders* Courts. 

CIVIL ACTION, defined, 13. 

CLAIM, and delivery of personal property. See Personal property, 

against deceased person, 261. 
CLERK, defined, 325. 

duties of, on entering judgment, 213. 

on appeal to transmit copy to Appellate Court, 265. 
on confession of judgment, 2^8. 
to keep a judgment book, and other books, 232, 340. 
to attach papers to form a judgment roll, 232. 
to compute interest; 257. 
to insert costs in judgment, 257. 
fees to, 258. 
COMMON LAW, role as to construction altered, 325. 

of other States evidence of, 311. 
COMMON PLEAS, New-York Court of, Jurisdiction, 31, 34. 

terms of, 34. 
terms how held, 35. 
to appoint a crier, 35. 

supreme court may change the places of trial of actions pend- 
ing in, 32. 
appearance without objection gives jurisdiction to, 33. 
rules of, 361. 

rules of supreme court apply to, 326. 
judgment of, 35. 

may review judgments of Marine and Justices* courts, 34. 
COMPLAINT, the first pleading by plaintiff, 118. 

what to contain, 118. 

may contain several causes of action, 143, 144. n. 
items of account in, 139. 
material allegations in. when deemed true, 147. 
no copy need be served with summons, 99. 
supplemental when allowed, 156. 
if amended, copy must be served, 135. 
service of, where publication ordered, 104. 
filing of, 308. 

may be dismissed for neglect to prosecute action, 229. 
on bills and notes, 119. n. 142. 
on bonds, 1 19. n. 142. 
against common carrier, 119, n. 
creditor's suit, 119, n., 
for dower, 120, n., 
for false imprisonment, 120, ft., 
for goods sold, 120, n., 
for breach of promise of marriage, 120, n., 
to recover personal property, 121, n., 
by receivers, 121, n., 
for slander, 121, n., 142. 
need not be positive, 121, n. 
for violntion of statutes against usury 121, n., 
where dofendfint to be arrested, 121, n. 
ft» for-fli'viPg ^^^^ taxable, 257, n., 
^''^k. A (or want of proseoution, 228, 343. 
COMPROMISE 0^.^^ QQQ 290. 
COMPUTATiW, % off ^^305. 
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CONDITION PRECEDENT, pfrfonnaiiee of how pleaded, 149. 
CONFESSION OF JUDGMENT^wiihoat action, 287. 

in jaitices' eoarta, 39. 
CONFLICTING CLAIMS, to real property, 320. 

to pervooal property, 175. 
derendant may interplead, 82. 
CONSTABLE, time of limitatioD in actions against, 64. 

CONSntUCTION, of pleadiogs, 139. j 

of statutes, 325. ' 

CONTEMPT, service of proceedings to bring into, 309. 

proceedings for, not affected by proTiaions as to arresti 158. 
punishment for, 294, 248. 
CONTRACT, actioDsoo within what time to be brought, 63. 
CONTROVERSY, may be submitted without action, 284, 285. 

court may determine, 82. 
COPT PLEADINGS, ice., to be famished to court on jury trial, 211. 

may be substituted where original is lost, 310. 
CORONER, action against, time of limitation in, 64. 
duty of, where sheriff a party, 309. 
action against, for escape, 64. 
CORPORATIONS, montyed, actions against. — 

to enforce payment of bills of, 68. 
suspension of, business of, 264. 
by-law or charter, action on, 52, 53. 
religiotUy ssle or mortgage of real property of, 27. 

service of summons on, 101. 
foreign^ actions against, 312. 

service of summons on, lOl, 192, n., 104. 
actions against, in place of qao- warranto, 313. 
COSTS, former laws respecting, repealed, 249. 
defined, 249. 

of course to plaintiff when, 250. 
« « defendant, *< 251. 
in other cases, 252. 
amount of when allowed, 253. 
additional, when allowed, 254, 358. 

•< how estimated, 256. 
and interest, when allowed, 257. 
of postponement, 259. 
how settled, 257. 
notice of settling, S257. 
of motion, 259. 

of judgment by confession, 287. 
when answer of title in Justice's Court, 44, 45. 
in actions removed from courts of Justice of the Peace, 61. 
on review of special proceedings in inferior court, 261. 
in action» by infants, 260. 
- « " executors, dtc., 261. 
** in name of the People of State, 262. 
'* where cause of action assigned, 262. 
*< settled before judgment, 262. 
" against several defendants, 251,252. 
" when in discretion of Court, 252, 282. 
on appeal from Jusiieet' Courta, where judgment affirmed, 282. 

« revered, 282. 
*« affirmed in part, 282. 
where judgment collected and after- 
wards reversed, 283. 
where recovery by one party, and awud 
of costs to other, 283. 
amount of costs on, 283. 
how regulated, 283, 360. 
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COSTS/afker notice of no peraonal claim, 100. 

in proceedtbgs supplementary to execution, 347. 
on conditional order, 345. 
■ecurity for, 250 ft. 
doubUf right to, 249 n. 
where several d'efendants, 251, 252. 
in claims against deceased persons, 261. 
COUNSEL, number to exan^ine witness, &c., at circuit, 341. 
only one to be heard on a side, when, 341. 

to endorse his name on the affidavit of service, when he takes a de- 
fault, 343. 

only one on a side in court of appeals, 338. 

COUNTT COURT, statutes relating to, repealed, 27. 

jurisdiction of, 27. 
may grant new trials, 27. 
terms of, 29. 
jury in, 30. 

terms of may be adjourned, 25. 
juries may be summoned for adjourned, 25. 
trial may be noticed for adjourned, 25. 
when open for transacting business, 29. 
rules of supreme court apply to, 30, 326. 
COUNTY JUDGE, power of, 302. 
COUNTY TREASURER, money to be paid to, 356. 
COURTS, in general, enumerated, 15. 
jniiiBdiction of, 16. 

See title of each court 
CRIER, of Superior Court and Court of Common Pleas, appointment of, See., 35. 
CREDITOR'S SUIT, is an action, 13. 

section 71 does not abrogate, 57. 
CRIMINAL ACTIONS defined, 13. 

when may be heard, 345. 
preferred in calendar, 339 
^ noticing for argument, 338. 

CRIMINAL CONVERSATION, justices' courts have no jurisdiction of actioiw 

for, 42. 
actions for, within what time to be brought, 63. 
defendant may be arrested in actions for, 159, n* 
CURRENT ACCOUNT, time of limitation in action on, 64. 
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DAMAGES, when recoverable rate of, 230. 
DEATH, of party to action, effect of, 79. 
effect of, on time of limitation, 82. 
of justice, 281. 
DEBTORS, absconding, &c., (see Attachment,) 

to judgment debtors, proceedings against, 244. 
joint, (see Joint Debtore.) 
DECREE, actions on, within what time, 63. 
DEFAULT, (See Judgment on failure to anower.) 
counsel taking order by, 343. 
for not aj)n0aring to oppose motion, 343. 
in proQ»Jji;^a8 by mandamus, 346. 
DEFECT, (.w JfiJ^'"*^ 
DEFENDANT, <lt^-?,.r,a of, 57. 
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DEFENDANTS, Mveral on nine iMtrnment, 79. 

may besaed for self and others, 79. 
where name of aokoown, 79. 
examination of as witness, 393» 595. 
See ArreaL BaiL Party to action^ 
DEFINITIONS and diviaiona, 12. 
DEMURRER, when may be pat in, 123. 

within what time to be pat in, 122. 

may be put in after order enlarging time to answer, 15K2, n. 
what to specify, 124. 
when right of waived, 1S6. 
and answer when allowed, 125 n. 
withc^Bwing, after decision on, 150. 
proceedings on judgments on, 217. 
friyolous, judgment on, 203. 
different from an answer, 122 n. 
not a substitute for exceptions in chaucery, 123, n, 
demurrer can be put in only for the causes specified, 123, «. 
for other action pending, 123, n, 126, n. 
non-joinder, 123, n. 
misjoinder, 124, n. 
■e?eral allowed, 125, n. 
to answer, 133, 134, n. 
to reply, 135. 
when heard, 344. 
See /f«u«. Pleading. 
DEPOSIT, in lien of bail, (see Bail, Sheriff.) 

of money in court, power of court as to, 195. 
DESCENT CAST, not to impair right of possession, 62. 
DETERMINATION of controversy, power of court to effect, 82. 

claims to real property, 320. 

" ** personal property, 175. 
claims by interpleading, 82. 
DEVISEES of Judgment Debtor, proceedings against, 285, 586. 
DISAftllilTieS, what are^ 62, 66. 

when not available, 68. 
where two or more exist, 68. 
of party not to abate action, 79. 
See, Limitation, 
DISB1)RSEMENTS, to be detailed and verified, 257. See Co$t$. 
DISCOVERY, 6t//o/, abolished, 292. 

" substitute therefor, 292. 
of books, &c., proceedings for, not an action, 13. 
DISTRAINED PROPERTY, doing damage, pleadings in actions for, 143. 
DISTRICT, definiUon of, 325. 
DISTRICT ATTORNEY, action by for penalty, 65. 
DIVORCE, publication of summons in action for, 105. 
no judgment by default in, 343. 
rules regulating proceedings in, 352, 353. 
parties to action for, on ground of 
Non-age, 76, n. 
Idiocy, " 

Lanacy, '* 
Force, ** 

Fraud, " 

Impotency, " 
absolute, suit by wife for, 75 n. 
limited « *' '* 75 a. 

answer in action for, 130, n. 
See, Hueband and Wife. 
DOCKETISG judgment, (See, Tranoeript.) 
DOCUMENT. (See Papere.) 
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DOWER, admeararement of, 28. 

<< complaiDt for, 120. 

DRUNKARD, habituah custody of, 28. 



E. 

ENTRY, or right of entry action after, 60. 
ENUMERATED MOTIONS. See, Motiona. 
ERROR, writ of, abolished, 263. 

in pleading. (See, Amendment, MiataJee, Variance.) 
not affecting lubstantial rights, to be disregarded, 156, 281. 
ERRORS of law, how availed of on rnotion to set aside verdiet, 359, 360. 
ESCAPE, action for limitation in, 64. 
EVIDENCE, ion</en, admission of papers, 290. 
verbal, of party to action, 292. 
" of party interested, 297. 
*' of assignor of chose in action, 297. 
'* of foreign laws, reports, &c., 311. 
** review upon, 316. 
See, Witneet. 
EXCEPTIONS to decision on matter of law at trial, how and where to be taken, 

216. 

See, Bill of Exception. 
EXECUTION, writ of, modified, 234. 

when it m&y issue, 234. 
after eipiration of time limited can only be issued by leave of court^ 

235. 
leave to issue, how obtained, 235. 
kinds of, 236. 

is process of court, but need not to be sealed, 236. 
form of and what to contain, 238. 
against property to what sherif& may be issued, 236. 
may be issued at the same time to different counties, 236. 

Xinst the person when and where may issue, 237. 
m returnable, 239. 

existing law not oonflioting, retained, 240. 

proceedinge mpplementary to, are special proceedings, 13. 

returned unsatisfied — judgment creditor entitled to oraer to examine 
judgment debtor, 240. 

order to examine judgment debtor, how and from whom obtained,. 
240, 242, n. 

warrant instead of order may issue in certain cases, 241. 

after return of unsatisfied, debtors to judgment debtor, may pay 
sheriff; 244. 

after return of unsatisfied, debtors to judgment debtor, may be ex- 
amined, 244. 

witnesses and party may be required to attend and be examined,. 
245. 

reference may be ordered, 245, 247. 

judge may order property to be applied to liquidate judgment, 245. 

receiver may be appointed, 246, 195. 

receiver may .sue, 247. 

costs and allowance to witness, 247. 
EXECUTOR and administrator, not to be sued in justices' oourte, 42. 
°iay 8Q0 without joining party interested, 73. 

^^^ 'tt hciioo by and against, 260. 
eo0(s Qf ^ *^0 against deceased perK>ns, 261. 
EXEMPTION LA^ <^^^p^^' 
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EXISTING suns, proTiaoDs u to, 323, 330. 

oosU apply to, 351. 
limitation oot to apply to, S**. 
See, Suppltmental act, 
EXISTING RULES of sapreme oourt abrogated, 326. 
EXAMINATION. See, Conditional Examination. 
EX PARTE applicationB, where to be nade, and wheD> 359. 



F. 

FACTi queatioiis of. 

not to be argned at large in coart of appeals, 338. 
points, how made in such oases, 338. 
FAILURE to answer t judgment on, 197. 
FALSE IMPRISONMENT, time of limitaUon in acUon for, 64. 

complaint in action for, 120. 
justices have no jurisdiction of, 42. 
upon high seas, on board merchant Teasel, aetkm fior 
may be brought in marine court, 51. 
FEIGNED ISSUE, abolished, and substitute therefor, 57. 
FEMALE, arrest of, 159, 160, n. 
FICTITIOUS NAME, when may be used, 156. 
FOLIOS, to be marked in certain papers, 345. 

how numbered and printed, in the oourt of appeals, 337. 
reference to, on the points, 338. 
FORECLOSURE OF MORTGAGE, in county court, 28. 

notice to defendant in actions for, 100. 
per centage in actions for^ 255. 
FORECLOSURE SUITS regulated, 347. 

infants and absentees in, 347. 
judgment in, 347. 
surplus money, 348. 
duty of sheriff or referee in, 348, 349. 
FOREIGN CONSUL, priyilege of may be waived, 126, n. 
FOREIGN CORPORATION, service of summons on, 104. 

action against, 312. 
law9M and reports, evidence of, 311. 
FORFEITED RECOGNIZANCES, proceedings for remisMn of, 38. 
FRAUD, action for relief on ground of, 63. 
FRIVOLOUS anetBeTy reply or demurrer, judgment on, 203. 
FURTHER TIME. See, Time. 

how computed, 305, 306* 



G. 

GENERAL SESSIONS of the Peace, when jury to be summoned for, 30. 
GENERAL TERMS, of Supreme Court, number of, 23. 

^vernor to appoint times and places of holding, 23. 

judgment at, 24. 

judges to appoint time and place for holding, 24. 

extraordinajy may be appointed, 25, 323. 

appointed, 25. 

where to be held, 25. 

adjournment of, 25. 
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GOVERNOR, to appoint tenni of Supreme Courts 24, S5, 323. 

to designate jadgee, 24. 

to transmit appointment to secretary of state, 26. 
OUARDIAN. See, Infant. 



H. 

HABITUAL DRUNKARDS, care and custody of, 28. 

service of summons on, 101, 102 n. 
suits by, 73, 74 n. 
HAMILTON COUNTY, with Fulton, when one County, 24. 
HEIRS, of Judgment Debtor, proceedings against, 285, 286. 
HIGH SEAS, assault or imprisonment on, 

actions for, may be maintained in Marine Court« 51. 
HUSBAND, and Wife, actions by and against, 74. 

actions by aud against each other, 74 n. 
answer by, 74 n. 

separate answers, when allowed, 74 it. 
See, Divorce, Wife, 



I. 

IDIOTS, suits by, 73 n. 

service of summons on, 102 n. 
care and custody of, 28. 
INFANTS, must appear by gnardian, 76. 

guardian ad litem of, how appointed, 77. 

must give security, 310. 

service of summons on, 101. 

responsible for costs, 260. 

who may be, 76, n. 78, n. 349. 

roust be appointed before action is commenced, 78 n. 

continued in court of appeals, 337. 

as attorneys compelled to act in certain cases, 349. 

who may certify appointment of, 349. 

not to receive fund without security, 310, 349, 350. 

security to he given on appointing general guardian, 350. 

how appointed, 77, 350. 

to give security, 350. 

petitition for appointment of, 351. 

where proceeds of estate exceed (^^^^ 31. 
sale of real property of, 28. 
specific performance by infant heir of, 28. 
judgment against without appointing a guardian, irregular, 76 n. 
toife, suing with her husband, no guardian need be appointed, 76. 
answer of, 76, n. 
suits by for legacy, 77. n. 

suits on behalf oU may be commenced without his consent, 77, n. 
two suits OQ i^half of, court will order one to be stayed, 77, n. 
nothing can be tal^^" ^7 defs^lt against, 77, n. 
papera/Q ^ sg^^^'^i ^^^ signed, 77, n. 
pleadm|^0 -^'^.^ by and against, how to be verified, 78, n. 
aeryioe o^ ^ [poDB on, 101, 102, n. 
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INFERIOR COURTS IN CITIES. (See Marine Cgmrt, Jmatie^s Cow-t) 

review of speoial proeeedinfi in, 861. 
INFORMATION in nature of quo warranto abckliahed, 313. 

" actioDa in place of, 313. 

INJUNCTION, writ of, abaliehed, and order sabatitated therefor, 176. 

order, io what oaaeo granted, 176, 177, ii, 179, «. 
when granted, 178. 
after answer, 179. 
•ecarity upon granting, 180. 

order to show canae against, with rettraint in meantime, 181^ 
to suspend basiness of corporation, 183. 
to suspend busineas, damsges by, 183. 
how vacated or modified, 183. 
effect of, on time of limitation, 68. 
temporary, 176, 179. 
cannot issue in one action to stay the proaecation of anat her 

177, n. 
service of, 179. 

vacating, howoppoaed, 163 184. 
INJURY, to person or righta not arising on contract, limitation in action for, 63. 
INQUEST, may be taken at circuit, 309, 341 
affidavit to prevent, 309, fi. 341. 
without a jury, 310, n., 341. 
when may be taken, 310, n. 
defendant may appear on, 310, n. 
on what terms set aside, 311, n. 
INSANE PLAINTIFF, LimiUtion of acUon in case of, 67. 
INSOLVENT, voluntary assignment by, 38. 
INSPECTION OF WRITING, how obuined,390. 
INSTALMENT, action for, on bond, 39. 
INSTRUMENT, under eeal, limitation of action on 63. 

for payment of money, action or defence on, how pleaded, 143» 
INTEREST, all parties in, to be joined, 78. 

*< ** eiceptions, 73. 

real party in to be plaintiff, 70. 
on judgment, 357. 
not to disqualify as witness, 897. 
INTERPLEAD, when a defendant may, 83. 
IRRELEVANT MATTER, to be strack oat, 133, 139, 346. 4 

ISSUE, when it arises, and kinds of, 305. ' 

of fact when it arises, 305. 
" law, 305. 

** law and fact may arise, then issue of law to be tried first, 305» 
bow tried, 306. 

of fact to be tried by jury, 306. 
" « (' exceptions, 306. 

'* to be tried by court, what, 306. 
*^ in Supreme Court, how tried, 307. 
every to be tried before a single judge, 307. 
notice of trial of. when and by whom, 307. 
note oft to be furnished to clerk, 307. 
<* whatto contain, 307. 

<^ Clerk's duty, on receipt of, 307. 

note of, for general term, when to be filed, 345. 
on calendar, how disposed of, 308. 
may be referred, by consent of partiee, 318. 
'^ **' without conaent of parties, 319. 

either party given notice may bring to trial, 308. 
feigned, abolished, 57. 
of law, when heard, 344. 
in divorce eaeee, when to be applied lor, 353. 
when to be settled, 353. 
See, Trial by Jury, 



379 

ITEMS OF ACCOUNT not to be inoertod in pleadiogs, 138. 

how to be d<*liTered, 139. 
farther bill of, 139. 
JOINDER, of caOBes of tcUoo, 143. 

of partioB, 79. 
JOINT DEBTORS, Heirs, Devisees, Legatees, and Tenants, holdin|p ander a 

Judgment Debtor, prooeedings against, 285. 
not originally summoued, may be sommoned after judgment, 

285, 286. 
proeeediogs against, where summons served on one or some 

only, 108. 
provisions of revised statutes as to oommencemant of nilta 

against joint debtors, 109, n. 
proceedings against on bilb and notes, 109, n. 
effect of judgment against one or more, 109, n. 
JUDGE and Jostice, synonymous, 301, f». 
JUDGE, business out of court, 26, 301, n. 

proceedings before in first judicial district, 26. 
inability to bold special terms, &c., 26. 
county, powers of, 302, 303, n. 
disobeying order of, 248. 
o/ Court of ApptaUj 

may enlarge time for doing acts, 339. 
may stay proceediugs, 339. 
may revoke, or modify orders, 339, 
See, Order, 
JUDGMENT, defined, 197. 

on failure to answer, 197. 

on frivolous demurrer, answer, or reply, 203. 

may be for or against one or more of plaintifis or defendants, 228. 

may determine ultimate right of parties as between themselves, 229. 

may render judgment against some defendants and leave action to 

continue against others, 229. 
court may dismiss complaint against some or all the defendants for 

unreasonable delay in proceeding by plaintiff, 229, 343. 
amount of relief, 230. 
where damages recoverable, rates of, 230. 
in action to recover persoual property, 230. 

to be entered on direction of single judge or referee subject to re- 
view, 231. 

exceptions, 231. 
hook to be kept, 23*2, 340. 
how entered in, 232. 
roU^ party may furuish, 232. 
clerk to form, 232, 233, n. 
where controversy submitted without action, 284. 
on appeal, 367. 
may be docketed, 46, 233. 
fee for filing transcript of, 234, n. 
how enforced, 236. 
by confession, 39, 287. 
action on, 39, 57. 
action on, time of limitation, 63. 
bow pleaded, 142. 

not to be reversed for certain errors, 156. 
of court of appeal, with what concurrence, 20. 

•upreDQ^ court, general term, how pronounced, 5M. 
JQ^jee of peace, docketing of, 46. 
revQf^j effect on time of limitation, 68. 
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JUDGMENT, costs, how inserted id, 357. 

interest on, So7. 
arrest of, motion for, 300 n. 
by default, when, 343. 
I on special verdict, when to be applied for, 344. 

I in mortgagee foreclosure cases, 347. 

where to be applied for, on default, 358. 

on filinir report of referee on the whole issue, of conrse, 334, «. 343^ 
of nonsuit before referees, 223, n.343. 
docket of, book for, 333, 340. 
on dismissal of complaint, 329, 343. 
JUDGMENT DEBTOR, death of, after judgment, 385. 

proceedings against heirs, &o., of, 385, 386. 
death uf, after execntion, 240, 348. 
JURISDICTION of CourU. See, TitU of each Court. 

continued, except as altered, 1 6. 
when deemed acquired, 111. 
JURORS, for County Coarts and Courto of Sessions, 30. 

may be drawn for adjourned Circuit or County Court, 35. 
JUSTICE, and Jndge, synonymous, 381 n. 

bound to give a transcript of judgment on demand, 54. 
JUSTICES* COURTS in city of New- York, style of, 53. 

jurisdiction of, 52. 
of cities, 53. 

general provisions as to, 53. 

actions in, no appeal from to court of appeals, 16. 
review of judgments of, 34,377. 
JUSTICES* Dicliss, where return ordered, 280. 
service of order on, 380. 
fee to for return, 380. 
removal, death or insanity of, 381. 
gone out of office, 380. 
JUSTICES of the Peace, courU of, repeal of statutes relating to, 38. 

jurisdiction of, 39, 40 42. 

proceedings where title to real property in question, 42. 
where several causes of action, 46. 
rules in courts of, 47. 
to give transcript of judgment, 46. 
appeals from, 277. 

<< " costs on, 383. 

form of summons in, 38. 
confession of judgment in, 40. 
docketing transcript of judgment, 46, 47. 
judgment of, their lieu, 47. 
judgment of, to be with costs, 50. 
pleadings in courts of, need not be verified, 49. 
power of B mending, 50. 
JUSTIFICATION, how pleaded, 143. 

of bail, 166. 
of sureties, 371. 
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LANDS, how afieoted by judgment, 46,331. 

in city of New-York, how to be sold, 349. 

how to be sold, in foreclosure cases, 348, 349. 

of infants, how sold, 450, 351. 
LAWS, Ac, of other States, &c., evidence of, 311. 
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LEGAL NOTICES, publication of, 311. 

LEGITIMACY of ehitdren, may be determined in action for divorce, 353. 

LETTERS PATENT, action to vacate, 318. 

on grants of real property, 59. 
LIABILITY, action on, within what time to be brought, 63. 

created by statute, action for, within what time to be brought, 63. 
LIBEL. See, Slander. 

LIEN, on real property, how obtained, 46, 333. 
LIFE INTEREST, in money, how estimated, 355. 
LIMITATION, Time of, repeal of statutes as to, 58. 

in action to recover real property, 59. 

in other actions, 63. 

in cases of disability, 62, 66, 68. 

defence of when not allowed, 286. 

answer that action not commenced within, 59« 

in case of death of party entitled to sue, 67. 

in case of alien enemy, 67. 

where judgment reversed, 68. 

action stayed by injunction, 68> 

continued by new promise, 68. 

in action on bills, &,c. , of a moneyed corporation, 68 

against moneyed corporations, 68. 

for assault and baitery, 64. 

balance of accouots, 64. 

on contract, 63. 

on sealed instrument, 63. 

against sheriflT, or coroner, or constable, 64. 

for crim. con., 63. 
» on a judgment or decree, 63. 

for false imprisonment, 64. 

in cases of fraud, 63. 

for taking, detaining, or injuring goods or chattels, 63. 

for injury to persou or right, not being contract, 63. 

on statute for penalty or forfeiture, 64. 

for trespass on real property, 63. 

for libel or slander, 64. 

not specially provided for, 65. 

in name of people, 65. 

where defeuduiit out of State, 66. 

where either of the parties dies, 67. 

where action stayed by statutory prohibition, 68. 

where two or more disabilities, 68. 

effect of part payment on, 68. 

how case taken out of statute, 68. 

in actions against directors of moneyed corporations, 68 
LIS PENDENS, notice of; 100, 101, n. 
LOST, pleading on paper, copy substituted for, 310. 

docket or record in justice's court, 57. 
LUNATIC, care and custody of, 28. 

service of summons on, 101, 102, n. 
suits by, 73, 74, n. 

committee of, to pay costs, when, 351. 
compensation to committee of, 351. 
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MAIL, service by, «io7, 308. 

MALICIOUS PliQgBCUTION, action for, 45 



38S 

MANDABfUS, proceedm|ri on not altered, 397. 

proceedinflp in, 346. 
MARINE COUKTi jurisdiction of, 50. 

general provieiooa ai to, 53. 
no appeal from judgment of, to court of appeals, 1€. 
review of judgment of, 34, 277. 
MARRIAGE of PartuBj to action, eflect of, 79. 
MAYOR'S COURT of Albany, statutory proviaiona as to, 33. 

of Rochester, abolished, 33. 
of Rochester, certhin proceedings pending in, transferred tooyer 

and terminer, 23, n. 
of Troy, statutory prorisions as to, 33. 
MAYORS* COURTS, jurisdiction of, 31. 

statutory provisions as to, 33. 
MERGER, of right to prosecute, 13. 
MERITS, affidavit of, 209, n. 341, 345, 347. 
MISTAKES. See ilmendment. Variance 

relief from Judgments taken against, by, 155. 
MONEYS, orderi for payment of, 357. 
of infants when invested, 355. 
brought into court, to whom paid. 356. 
accounts of how kept, 357. 

of infant not to be paid to guardian without lecurity, 350. 
MORTGAGE, foreclosure of. 28. See Foreelontre, 

of real property of religions corporation, 28. 
of real estate of infant, 28. 
action on. Summons how served, 104. 
MOTION, what is a, 299 . 

how made, 299. • 

notice of, 302. 
transfer of hearing of, 303. 
costs of, 259. 

special, cannot be renewed without leave, 302, 358, n. 
in actions arising in Orleans County, 309, fi. 
must include all objections, 302, a. 
MOTIONS, in eourt$ of appeal, 

days for hearing, 339. 
may be taken by default, 339. 
only one counsel on a side, 339. 
in Muprtnu court, 
classified, 343. 

enumerated and non-enumerated, 344, 345. 
when to be noticed, 302, n., 344, 345. 
papers to be fbmished, and by whom, 344, 345. 
non-ennmerated when to be noticed, 345. 
may be founded on petition or affidavit, 346. 
to strike out irrelevant or redundant matter, 132, 139, 346. 
to make a pleading more definite, 139, 346. 
in mperior court, 
enumerated when heard, 359. 
non-enumerated, how and when heard, 359, 360. 
to set aside verdict as against evidence, stay of proceedings to be ob- 
tained, 360. 
case to be prepared and settled, what to contain, and when turned into 

bill of exceptions ; errors of law to be presented with case, 360. 
how motion to be brought on, 360. 
for re-hearing or review of cause decided by Referees, special report 

to be furnished on, 361. 
hearing of, may be transferred, 303. 
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NAME, when defendant'! unknown, 156. 
NEW PROMISE, must be in writing, 6$. 
NEW TRIAL, appeal from order granting or refnaing, 300, S60. 

motion for, at special term, 30*2, n. 
NON-RESIDENT DEBTORS. See, Attaehtnent. 

service of summona on, 104. 
NONSUIT, before referee, 232, n. 343. 

at the circuit restricted, 343. 

judgment as in case of, for not prosecuting action, 228. 
NOTE OF ISSUE, when and how served, and what to contain, 207. 

in common pleas, 361. 
in supreme court when to be filed, 345. 
NOTICE, to be in writing, 306. 
service of, 306. 

by mail, when, 307, 308. 

how, 307. 
on attorney, when, 308. 
on defendant who appears, 308. 
on party out of State, 308. 
to bring into contempt, 309. 
length of, on personal service, 308. 

on mail service, 308. 
legal, publication of, 311. 
of motion, length, 302. 
of trial, 207. 

of no personal claim, 100. 
of appeal. See, Appeal. 
of lis pendens, 100, 101, n. 
in court of appedU— 

of argument, eight days, 338. 

by either party, 338. 

for the first day of term, 338. 
to the clerk, 338. 
what to contain, 338. 
of afiirmance or reverHd by default, 339. 
in Mupreme court — 

of retainer equivalent to appearance, 340. 
of claim to surplus on a foreclosure, 348. 
the mode of bringing on motions, 343. 
of noo-enumerated motions, to be f<v first day of tdim, 
and accompanied with copy papers, 302, n. 344. 
NUISANCE, writ of abolished, 321. 

action for, 321. 
NULLITY of marriagCi what to be shown on reference, 353. 

not to be declared by default, 353. 
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OCCUPATION, when deemed under legal title, 60. 

QQdar written instrument, 61. 
OFFER of comptontis^y 289» 290. 
OFFICERS of CoJJf to act as guardians, 349. 

to require sureties to justify, 353. 
how compelled to return process, 340. 
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OATH, refereefl have power to admiontor, 310. 
ORDER, defined, 299. 

of Coanty Judge, review of, 302. 

transfer of hearing of, 303. 

of Sopreme Court as to terms abrogated, 23. 

made oat of court without notice, how vacated, 264. 

intermediate review of, 265. 

in Court s/ AppeaU — 

to enlarge time for doing an act, 339. 
to stay proceedings, 339. 
may be revoked or modified, 339. 
in Supreme Court — 

refused or granted conditionally, no subsequent ap- 
plication to be made to another judge, 302, n» 358. 
of reference, not to be made to a justice, 321. 
for discovery of books, operates as a stay of proceed- 
ings, when, 341. 
to stay proceedings with a yiew to move to change- 
place of trial regulated, 346. 
on petitions, how entered, 346. 
on banks for payment of money, 357. 
for appointing guardian, 349. See, Ouardian, 
when to be revoked, 358. 

of reference in divorce cases, 352. • 

in Superior Court — 

granting or refusing a new trial, 360. 
ex parte, when to be applied for, 359. 
See, Common Plea* Rulee, 361, and 2 Code Rep., 138. 
ORLEANS COUNTY, motions in actions arising in, 302, n. 
OSWBGO, Recorder*a Court of, laws regulating, 33. 
OYER AND TERMINER, Courts of. 

jurisdiction of, 23. 
repeal of statutes relating to, 22. 
number of terms of in each county, 24. 
extraordinary, how appointed, 25. 
places and times of holding, 25, 
where to be held, 24. 
Judges, how designated, 24. 
appointment of to be published, 26. 
Judges unable to preside, 26. 

business out of court, 26. 
supervisors to provide room for holding, 26. 
jurisdiction of, over certain proceedings pending in th» 

late Mayor's Court of Rochester, 23. 
in city of New-York, 23. 
and Circuit Court may be held together, 24. 
adjournment of, 25. 
. j uries may be drawn for adjourned court of, 25. 
causes may be noticed for adjourned court of, 2S 
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FAPERy tervice of. See, Service. 
admiMon of, 290. 
production of, 290, 291, n. 
printing, coat of allowed, 257. 
lost, copy may be substitated for, 310. 
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PAPERS andbookt, how dnco^ered, 340,341. 
what to he fornished on motions, 344. 
to be marked by folioa and printed, 345. 

when prepared before this rule, may be according to former practice, 344. 
by which party to be furnished, 344. 
where to be filed, 340. 
PAROL AGREEMENTS, among attorneys, not allowed, 346. 
PARTIES TO ACTION. Action to be by party interested, 70. 

former chancery practice adopted as to, 70, n. 
judgment may be for or against one or more, 228. 
ultimate rights of, to be determined, 228. 
See, Defendant, Husband and Wife, Infant, Party 
to Action, Plaintiff, Wife. 
PARTITION, proceedings for by petition not merged, 12. 
proceedings for, not an action, 13. 
equality of, directions as to, 354. 
PARTITION of Real Property j action for. 319. 

County Court has jarisdiction of, 28. 
notice of no peraonal claim, 100. 
coets in actions for, 252, n. 
alt lands held in common to be embraced in one- 
action, 354. 
reference as to title in, 354. 
directions when sale is necessary, 354. 
PARTY TO ACTION, examination of, 292. 

may be rebatted, 294. 
for co-plaintiff or defendant, 295. 
examined on own behalf, 294, 295. 
refusing to be examined, 294. 
See, Parties to Action. 
PENAL ACTION, time of limitation in, 47. 
PEOPLE, when they will not sue, 59. 

actions by, or by grantees from, when to be brought, 59. 
statute of limitations applies to actions by, 65. 
actions by for penalties, time of limitation, 64, 65. 
PER-CENTAGE, allowance of, in addition to coets, 254. 

allowed when, 255, n. 
disallowed when, 255, n. 
when application to be made for, 255. n. 
amount of, 256, n. 
how computed, 256. 
PERSON, Execution against. See, Execution, 
PERSONAL CLAIM, notice of no, 100. 
PERSONAL PROPERTY, defined, 325. 

in action to recover, plaintiff may claim delivery of, 171. 
proceedings by plaintiff, where delivery claimed, 171. 
requisition to sheriff to take, 173. 

" sheriff, his duty thereon, 173, 174, 175. 

proceedings by defendant, 173, 174. 

« where property claimed by third party, 174. 

judgment in action to recover, 230. 
execution for delivery of possession of, 236. 
PETITIONS, on appeals from surrogates, 355. 
what to state, 355. 

orders on, not to recite contents of, 346. 
PLACE OF TRIAL, enumeration of actions to be tried where subject matter situa- 
ted, 85. 
enumeration of actions to be tried where cause of action arises^ 

86. 
other actions to be tried where parties reside, 87. 
how changed, 87. 
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PLAOB OF TRIAL, ohaoge of for reaMo that the county designatad in fh^ ooM- 

plaiott ■ not the prop^ coaoty, 87, n. 
chancre of, for convenience of witneaes or to obtaiii an impv- 
tiaT trial, 91, n. 
PLAINTIFF, party complaining known as, 57. 
who to be, 70, 78. 79,316. 
when party refnaea to be made, 79. 
in case of chand^e of interest, 79. 
all parties in interest to be, 70, 78, 79. 
exceptions, 73, 79. 
married woman, 74. 
infant, 76. 

may sue for self and others, 70, fi. 79. 
in attachment may sue, instead of sheriff, 193. 
arooont of relief to, 230. 
PLANK ROADS, proceeding to lay out, is a special proceeding, 13. 
PLEADING, rules of. 111. 

oral, in what courts, 47. 

lost, copy may be substituted for, 310. 

to be subscribed, 136. 

what is sufficient subscription, 136, n. 

when and how to be verified, 136, 137, n. 

before whom to be verified, 137, n. 

in actions by attorney-general for real property, 136. 

need not contain items of account, 138. 

several causes of action may be united in one, 143, 144, n. 

a judgment, 143. 

performance of conditions precedent, 143. 

a private statute, 142. 

in actions of libel and slander, 142, 143, 131, n. 

to recover real property, 143. 
construction of, 139. 
amendment of, 149. 
variance of, with proof, 148. 
material allegation, when to be deemed true, 147. 
error in, may be disregarded when, 156. 
to be filed, 308. 

indefinite or uncertain allegations in, may be stricken oat, 139. 
irrelevant or redundant matter in, may it stricken out, 139, 140, n. 

142, fi. 
supplemental when, 156. 

with defective verification, proceedings by adverse party, 137, n. 
how subscribed where infant a party, 137, n. 
verified by attorney, reason must be stated why verification not by 

the party, 137, n. 
when verification may be omitted, 136, 138, n, 
how verified out of State, 138, n. 

by person unable to read, &c., 138, n. 
to be legibly written, 345, n. 
folios of, to be numbered, 345, n. 
to be abbreviated for the court, 344. 
to be endorsed witli attorney's name, 138, n. 340. 
in an action or defence founded on an instrument for pajrment of 

money, 142. 
copies of, not to be given out in divorce cases, 353. 
in actions to recover property distrained, doing damage, 143. 
how verified where a corporation is a party, 136. 

the Slate is a party, 136. 
See, AniweTy Complaint^ Demurrer, Reply. 
f^OINTS, in Court of Appeals^ 

how printed, 338. 
what to contain, 338. 
to be served and furnished to oonrt, 338. 
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POINTS, in Court of Appealt, 

eight oopiM for the jadgee, 336. 
£▼• copies for the clerk, 338. 

how disposed of, 338. 
three copies to adverse coansel, 338. 
statement of facts opon, 338. 
in Supreme Court, to be served and famished to court, 344, 345. 
POSSESSION, presomed, when, 60. 

See, Adveree Poeseseion, Deecent caet 
POST-OFFICE, affidavit of deposit in, 110. 
POSTPONEMENT of trial, conditions of, 259. 
PRACTICS AND RULES, retained, 326. 

of Justices' Courts, 47. 
to be settled by judges, 326 

in Supreme Court, when not piwvided for by rules, 
359. 
PRINTING Papere, costs of allowed, 257. 
PRIVATE STATUTE, how pleaded. 142. 
PROCESS, name of attorney to be endorsed on, 340. 
compelling return or, 340. 
execution is, 236. 

duty of sheriff or coroner in serving or executing, 309. 
PROHIBITION, proceedings on, not affected, 327. 
PROMISSORY NOTE. See, Bill of Exchange. 
PROPERTY, defined, 325. 

execution against, 236. 
PROVISIONAL REMEDIES, certain, not affected, 195. 

arrest and bail, 157. 

claim and delivery of perauiud property, 171. 
injunction, 175. 
attachment, 185. 
provisional remedies, 195. 
PUBLIC OFFICERS, 

time of limitation in actions against, 64. 
may sue in official capacity, 73, «., 
place of trial in actions against, 86. 
PUBLICATION, See Suhttituted service, 

of legal notices, 311. 
of appointment of terms, 26. 
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QUESTIONS OF FACT, ra Court of Appeale, 

not to be argued at large, 338. 
how point made in such cases, 338. 
QUO WARRANTO, writ of abolished, 313. 

actions in place of, 313. 



R. 

REAL ESTATE, to be sold in parcels, 349. 

in 2^ew-York, at the Merchants* Exchange, 349. 
Proceeds belonging to infants, to be brought into court, 350. 
^0, i?«fl/ property. 
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REAL NAME, when not knowu, 156. 
REAL FROPERTV, meaninif of, 325. 

actioD for time of limitation* 59, 61. 
coeU in, 250. 
I partition oC See, Partition. 

to determine conflicting clainu to, 320. 
title of in question, 41. 
entry on, 60. 
See, Real ettate. 
RECEIVER, appointment of, in what caaes, 195. 
I sboald obtain leave to commence auit, 196. n. 

an officer of the court, 196, n. 
power and duty of, 355. 
I may be appointed, 246. 

' of estate of judgment debtor, action by, 247. 

RECORDER'S COURT, Buffalo, statutory proyisions as to, 33. 

of Oswego, " <« 33. 

of Utica, *' •' 33. 

RECORDERS' COURTS, Jurisdiction of, 31. 33. 
REDUNDANT MATTER, to be struck out, 139, 346. 
REFEREES, how chosen, 227. 

report of, what to contain, 223. 

*< to stand as decision of court, 225. 
'* judgment to be entered on, 231,343. 
powers of, 218, n. 310. 
fees to, 259. 

disobeying order of, 248. 

in proceedings supplementary to execution, 247. 
costs of postponing trial before, 259. 

special report of, to be procured and furnished, on motion for re-hear- 
ing or review in superior court, 361. 
REFERENCE, when may be ordered, 198, 217, 216, 219, 247, 332. 

choice of referees on, 273. 
of claims against deceased persons, 261. 
in Supreme Court, no order of, to a justice of this court, 258. 
plaintiff may submit to a nonsuit in, 222, n. 343. 
proceedings to set aside report, 226, n. 343. 
obtaining judgment on report, 2^6, n. 343. 
compelling plaintiff to proceed to trial in, 342« 343v 
in case of absent defendants, 347. 
to compute amount due on mortgage, 347. 
to appoint guardian, 351. 
when proceeds of infant's estate eaoeed |^500, 

351. 
when plaintiff may be examined In divorce 

cases, 354. 
as to title in partition on default, when infanta 
and absentees are parties, 354. 
REHEARING, on appeal, where five judges do not concur, 21. 

when allowed, 333. 
RELIEF, amount of to plaintiff, 230. 

4{firmative, to defendant, 212. 
RELIGIOUS CORPORATION. See, Corporation. 
REMEDIES, division of, 12. 

provisional, 12, 157, 195. 

distinction between legal and equitable, abolished, 12, 55, n. 
not merged, 13. 
REMITTITUR, when authorized, 19- 20. 

when not anthorixed, 20, 
effect of, 19. 
form of, 339. 
to be stayed on judgment, by default, 339. 
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REMOVAL OF ACTION. (See Juttieet of the Peace.) 

from aaperior court, 32. 
REPLY, when may be put in, and what to contain, 133. 
and demarrer, when allowed, 133, 134, n. 
to answer of another suit pending, 134, n. 
when not requisite, 134, n. 

(o answer of discharge under bankrupt law, 134, n. 
demurrer to, 135. 

allegations of new matter in, may be coonteryailed on trial, 147. 
time to, may be enlarged, 155. 
supplemental, when allowed, 156. 
frivolous judgment on, 203. 
See, Pleading. 
REPORTS, of other States, evidence of, 311. 

See. Referees, Reference. 
RESPONDENT, defined. 264. 

See, Appeal, 
RETAINER, notice of an appearance, 340. 
RETURN, t'fi Court of Appeals, what to contoin, 337. 

appellant to cause to be made and filed in twenty 

days, 337. 
if defective, further return, how obtained, 337. 
REVIEW, of oTidence on trial, how obteined, 216. 
RULES, of Court of Appeals^ 20, 337. 

in Courts of Justices of the Peace, 47. 

and practice inconsistent, abrogated, 326. 

of Supreme Court, abrogated, 326. 

new, to be frvmed, 326. 

of Supreme Court, 339. 

of Superior Court, 359. 

of N. y. Common Pleas, 361. 

of pleading. See Pleading, 
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SALES of real estate regulated, 347,348,349. 
SALVAGE, jurisdiction of superior court in questions of, 33. 
SCIRE FACIAS, writ of abolished, 313. 

actions in place of, 313. 
SEALED INSTRUMENT, time of limitation in action on, 63. 
SEDUCTION, action tor, 42. 

defendant maybe arreeted in action for, 159, n. 
SEISIN, when necessary, 60. 
SERVICE, how to be made, 306. 
by mail, 307, 308. 

on defendant who has not answered, 308. 
on " residing out of State, 308. 
on attorney, 308. 
to bring into contempt, 
of summons by whom, 101. 
" how, 101. 

« how proved, 110,358. 

u give jurisdiction of action ,111. 

S° h fs^^d^r irregular, 306. 



SET-OFF, efTeot .^''^Yninent 
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SETTLEMENT of Aetioo, co«ti on, 2^ 

SEVERAL DEFENDANTS, eoito in aotiooa againtt, 252. 

proceedioga where tome only MiT6d» 188. 
S«e, Joint DefendanlM. 
SHAM, Annoera and Defeneett may be stricken out, 133. 
SHERIFFS, to proTide rooms, &c., for Court of Appeals, 31. 
to provide rooms, &«., in certain cases, 85, 26. 
order of arrest to be delivered to, 163. 
to deliver copy order of arrest, &«., to defendant, 163. 
duty on making an arrest, 163. 

surrender of defendant in discharge of bail, 164. 
to serve oopy undertaking of bail, &c , 165. 
when exonerated from liability, 165, 192. 
may give notice of bail justifying, 165. 
to give certificate where deposit made, 166. 
to pay deposit into court, 166. 
when liable as bail, and how disehargred, 167. 
proceedings on judgment againit, as bail, 167. 
bail taken on arrest liable to, 167. 

doty in case of claim of delivery, of personal property, 173, 174, 175i. 
when to return execution, 239. 
certain existing laws as to executions retained, 240. 
to serve summons, &c., as process, 309. 
to serve and return summons, 101. 
dmy of, on executing writ of attachment, 192, 193* 194. 
fees of, 194, 110. 

actions against, within what time to be oommenced, 64. 
how compelled to return process, 340. 
SLANDER, pleadings in action for, 121, 142, 143. 

action for, cannot be brought in justices' courts, 42. 
time of limitation in action for, 64. 
costs in actions for, 252, n., 
SPECIAL PROCEEDING, in inferior court, when deemed an action, 261. 

defiued, 13. 
SPECIAL TERMS, number of in each county, 24. 

governor to appoint time and place for holding, 24. 
judges to appoint time and place for holding, 24. 
extraordinary may be appointed, 25, 323. 
where to be held, 25. 
adjournmeut of, 25. 
power to change time of holding, 24. 
what motions to be made at, 344, 300. n. 
SPECIAL VERDICT, defined, 211. 

and general verdict first, to control, 212. 
See, Verdict. 
STATE, when action cannot be brought by grantee from, 59. 
STATUTE, action on for forfeiture or penalty,, time of limitation, 64. 

private, how pleaded, 142. 
STAY of proceedings, order for time to make a case Is not, 227, n. 301, ft. 
order extending time to answer is not, 301, n. 
order for discovery of books js, 341. 
See, Order. 
STRIKING cases from calendar, 344. 

SUBMITTED CASES, to court of appeals, on printed arguments, 339* 
SUBSTITUTED SERVICE, when ordered, 104. 

what the summons to state in cases of, 104. 
when complete, 110. 
proof of, 110. 

affidavit to obtain order what it should state, 106, n. 
in cases of complaint need not be published, 106, n. 
does not give the court any jurisdiction tn parmmmn, 
106, n. 
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BUMMING, vp at oi.'oait, one eounael ooly allowed to on each Ada, 341. 
SUMMONS, action to be comaienced by aeirice of, 65. 
reqaiaites of, 96, 98, 99. 
no complaint need to be aerved with, 99. 
by whom served, 101. 
how aerved, 101. 

penon aabecribing may fix time forseryice, 10 1. 
aeirice of on corporation, 101. 
infant, lOl. 

peraon of anaoond miud, 101. 
an habitaal drunkard, 101. 
publication of, in what cases, 104. 

proceedings where served on one of several defendants, 108. 
aerviceof by publication, when complete, 110. 
'* how proved,! 10, 358. 
** givea jurisdiction to court. 111. 
service of copy after aame demanded, 99. 
to be filed, 308. 

in case of personal aer?ioe must be delivered to and left with defend- 
ant, 104, n. 
affidavit of service what to state, 104, n. 358. 
peraonal service of, must be within territorial jurisdiction of eoart» 

104, fi. 
sfaerifis certificate of service, 110, n. 
admisaton of service to be verified, 110, n. 
sherifis fees for service of, 110, ft, and errata, 
volnntary appearance, equivalent to personal service of, 111. 
otjection to service of canuot be taken by demurrer or answer, 186, n. 
SUNDAY, not reckoned in computing time when, 305. 

service of a paper on is irregular, 306, n. 
SUPERIOR COURT, jurisdicUon of, 31, 37. 

equity jurisdiction of, 33. 
terms of, 34. 
how held, 35, 36. 

judgments, when and how given, 35. 
what concurrence neceasary to judgment, 35. 
crier of. to be appointed, 35. 
to consist of six justices, 35. . 
extra justices, how voted for, 35. 
to be elected, 35. 
to be classified, 36. 
vacancy of office of, 36. 
duties and salaries of, 36. 
powers of co-extensive with the other jostices, 
36. 
transfer of suits to, 37. 
jurisdiction over transferred suits, 37. 
appeals from judgment of, on tranaferred suits, 37. 
section 28 to apply to, 37. 
will not sanction a fraud to confer jurisdiction, 33. 
SUPERVISORS, duties of, 26, 35. 
SUPPLEMENTAL, pleading when allowed, 156. 

proceMlinga to execution, ^0. 
act, 330. 
See, Execution, 
SUPPLICAYIT, lortt o/, still ezisto, 196, n. 
SUPREME COURT, jurisdiction of, 22. 

statutes relating to, repealed, 22. 
ffeneral terms of, 23. 
judgment at general term, 24. 
terms of circuit court and special terms, 24% 
transfer of actions from, to superior court, 37. 
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SUPREME COURT, rolet abro^ted, 336. 

jodges to frame other rules, 326. 
SURETIES, required to justify and to acknowledge bonds, 353. 
SURPLUS on SaleSy how applied, 34d. 
SURROGATES' COURTS, appeals from not affected, 327. 

statute of limitation applies to, 58. n. 

action on decree of, 64. 

appeals from, regulated, 355. 



T. 



TERMS of Court of Appeals, 20. 
Supreme Court, 20, 323. 
County Courts, 29. 
Common Pleas, 39. 
Superior Court, 39, 36. 
general, of Supreme Court, what motions heard at, 344. 
wpeeial, <' «< 345. 

general and epeeial^ of Superior Court, 359. 
generalf what heard at, and time of opening, 359. 
times for hearing certain appeals at, 360. 
apeeial, consist of trial and special term, and how held, 359. 
calendar for trial term, how called and regulated, 359. 
when trial term to be opened, 359. 
calendar for special term, 359. 
when special term to be opened, 359. 
order of business at, 359. 
during yacations, 359. 
THINGS in action, assignment of, 73. 
TIME, how computed, 305. 
may be enlarged, 303. 
of publication of legal notices, 311. 
to answer or demur, 122. 
of limitation. See, Limitation, 
fttrther^ how computed, 306, ft. 
Sunday, when not reckoned, 305, n. 

reckoned, 305, n. 
in Court of Appeals 

for filing returns, 337. 
to serve case on adverse attorney, 338. 
to notice for argument, 338. 
stay of remittitur in certain cases, 339. 
for doing an act may be enlarged, 339. 
in Supreme Court, to comply with condition in rule, 345. 
TITLE, to real estate. See, Justice of the Peace. 

coming in question, what Is evidence of, 251, n. 
TRANSCRIPT, of judgment roll may be docketed, 46, 233. 

of judgment, justice to give, 46. 
TRANSFER, of interest in action, effect of, 79. 

of actions from Supreme to Superior Court, 37. 
of property of judgment debtor, 237, 238. 
of papers on change of place of trial, 340. 
of hearinflr of motion, 303. 
TRANSFERRED CAUSES, hearing of. 359. 

TRESPASS, on real property, action for, within what time to be brought, 63. 
on personal property, *< ** *< 63. 
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TRIAL hy Jury. 

either party giving notice, may bring isBue to trial, 209. 
party bringing on trial to foruish court with copy Bummons and plead- 
ing*, &&, 211. 
action of court afler, 213. 
judgment on, when final, 214. 
may be waived, how and when, 215. 
postponement of, on what terms, 259. 
by the Court of question of fact. 

decision to be written, and be filed with clerk, 215, 216, n. 
exceptions to matters of law arising on such trial, when to be 
taken, 216. 
review of evidence on snoh trial, how had. 216. 
by the court of ieeue of law, proceedings on judgment, 217. 
by refereeo — when may be hhd, 218. 

abstract of present law and practice of, 218, n. 
report, to stand as decision of coon , 223, 343. 
on judgment to be entered on report. 231. 
order for, in place of feigned issue* 57. 

only one counsel on each side to examine a witnesses at, 341 . 
TROIT, Mayor* 8 court of laws regulating, 33. 
TRUST COMPANY, accounts with how kept, 357. 
TRUSTEE, of express trust defined, 73. 

actions by, 73. 

costs in actions byi 260. 
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UNSOUND MIND, persons of, jurisdiction of county court over, 28. 

suits by, 73, n. 

service of summons on, lOl, 102, n. 
UNDERTAKING to be proved or acknowledged, 353. 

to be filed, 311. 
to bo delivered to sheriff, 311. 
UTICA, Recorder's court of, laws regulating, 33. 



V. 

VALUE of life estate how computed, 355. 

VARIANCE, between pleading and proof not to be material unless, &c.) 148. 
immaterial, to be disregarded, 149. 
what is not, 149. 
VENUE. See, Place of Trial 
VERDICT, general defined, 211. 
special, 211. 

in actions to recover specific personal property, 211. 
to be given in writing, when, 212. 
special f to be filed, 212. 

special, j{|(«£>0sistent with general verdict, former to prevail, 212. 
for plaiiifj^ Ju action to recover money only, 212. 
""'*"' or ^/jurt after. 213. 
jnd^Ojg *^*r.^r when final, 214. 

^t ^ when may bo entered, 214. »., 
^^^^Si . m relief to defendant, 212. 

V 26 
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VERDICT, entry of, 213. 

may be eoiered, subject to optnioa of court, 313. 

niolion to aet aside, 213. 

in superior court, 360. 

interest on, 257. 

givln^jT defendant affirmatiTe relief, 212. 

be taken at circuit without calling the plaintiff, 343. 
VERIFICATION, of pleading, when, 136. 



w. 

WARRANT of attomeyt certain judgment on, 311. 
WASTE, action of, abolished, 320. 

action for, 320. 
WIFE, when she may sue without a next friend, 74, n. 
when she may answer separately, 74, n. 
when she must be joined as a party with her husband, 74, n. 
when of a^e, suit caunot be oommtueed on behalf of, without her coa< 

sent, 76, n. 
See, Husband and Wife, 
WITNESS, ezamiuation of, 297. 

" of parties as, 292. 

in proceedini{s supplementary to execution, 245. 
nssiguor of thing in action, when not to be, 297. 
examination of at oireuit, regulated, 341. 
WRIT, of Attachment^ when to be issued, 186, 340. 
of Error ^ abolished, 264. 
of Injunetiont abolished, 176. 
of Inquiry f when may issue, 217. 
of Ne Eteat, may still issue, 158. 
of Supplieamty not abolished, 196, n. 
See, Appeal, Attachment, Injunction. 



THE END. 
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